


INDEX. 


ACCOUNT STATED. 


Ix an action upon an account stated, if necessary, evidence of earlier 
transactions as a foundation for the settkement and in explanation 
thereof, is admissible; but an inquiry into the merits or demerits 
of the prior transactions, as ground of recovery or defense, is inad- 
missible. Aoegel v. Givens, 77. 


Upon proof of a settlement a promise by the debtor to pay the bal- 
ance found due will be implied. Jb. 


ADMINISTRATION. 


ADMINISTRATION : DISCOVERY OF ASSETS. The proceeding to dis- 
cover assets of the estate of a decedent provided by sections 7, 8, 9, 
10 and 11, page 85, Wagner’s Statutes, is available not only in cases 
where the assets are eoncealed or embezzled, but also where they 
are openly held under a claim of title. In the latter case the court 
must try the right of property between the administrator and the 
claimant. Fans v. Eans, 53. 
: 

——: wipow’s ALLowance. If the widow of the deceased be the 
claimant, she should in no event be required to surrender to the 
administrator the property she is entitled under sections 33, 35 and 
36, page 88, Wagner Statutes, to keep as her absolute property. Jb. 


: FRAUDULENT SETTLEMENT. The willful omission of an ex- 
ecutor to charge himself with assets which come to his hands, or 
the taking credit for what, in no view of the case, he is entitled to, 
is sufficient misconduct to vitiate his settlements, as frandulent. 
to the extent of such omission or false credit. Houts v. Shepherd, 
141. 


: : Limitations. Within five years after the plaintiffs 
attained their niajority they brought suit to set aside defendant’s final 
settlement as administrator for fraud. In that action there was a non- 
suit. Within one year thereafter this suit was brought. More than 
ten vears had elapsed since the final settlement. Held, that this 
suit was not barred by the statute of limitations. Ib. 
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: RELEASES OF LEGATEES PROCURED BY FRAUD. Acquittances 
and releases of an executor by residuary legatees acknowledging 
full payment of their legacies, Held, upon the evidence, to have 
been procured by fraudulent representations and concealments, 
and to be, consequently, invalid. Jb. 








: : APPEARANCE OF ADMINISTRATOR: CLASSIFICATION OF 
JuDGMENTs. Where an officer's return upon a summons issued 
against an administrator failed to show a legal service, but the ad- 
ministrator nevertheless appeared to the action, and judgment went 
against him; Held, that by his appearance he waived the defect in 
the service so as to confer upon the court jurisdiction to render the 
judgment; but if (asin this case) the appearance was made more 
than one year after the grant of letters to the administrator, the 
waiver did not, for the purpose of notice under the Administration 
Law, relate back so as to become operative from the date of the at- 
tempted service of the writ and let the demand into the fifth class. 
Madison County Bank v. Suman, 527. 


: EXHIBITION OF DEMANDS. The bringing of a suit and service 
of summons within the first year after the grant of letters of ad- 
ministration, is a good exhibition of the demand, so as to entitle 
the judgment to be placed in the fifth class, but if the demand is 
founded upon a note, a copy of the note must be served with the 
summons. Ib. 





. The fact that an administrator knew that he was 
sued or even that he saw a copy of the petition, is not to be consid- 
ered in classifying a judgment against him. 








: BURDEN OF PROOF. When a demand against the 
estate of a decedent is presented to the probate court for ‘allowance 
after the lapse of the first year from the grant of letters, it will not 
be admitted into the fifth class unless the claimant proves affirma- 
tively that he exhibited it to the administrator within the first year 
after publication of the notice of the granting of the letters. Jb. 


REMEDIES AGAINST ESTATES OF DECEDENTS: PROBATE JURISDICTION $ 
CHANCERY JURISDICTION. Full power and jurisdiction exist in our 
probate courts to afford a com fete and final administration of es- 
tates of deceased persons. If a creditor, after administration is 
closed, seeks a remedy through the courts of chancery, very strong 
and satisfactory reasons must be shown therefor. #rench v. Strat- 
ton, 560. 


PLEADINGS IN SUIT BY ADMINISTRATOR. See Eans vy. Exchange Bank, 182- 


ADMISSIONS. 


SEE EvIDENCE. 
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ADVERSE POSSESSION, 
See LimiratTIon. 
Deeps. 
AGENCY. 


SEE PRINCIPAL AND AGENT. 


ALTERATION. 


ANY ALTERATION OF A WRITTEN INSTRUMENT made in the absence of the 


arty executing it, by one beneficially interested in it and having it 
in custody, is fatal to its validity. Hord v. Taubman, 101. 


AMENDMENT. 


P averred in his petition that H had purchased goods of him, on the 
false representation that he was solvent; that subsequently H sokl 
the goods to R, who received and paid for them knowing that H had 
not paid P and that H was insolvent ; that P had demanded the 
goods ot R who refused to deliver them to him, but instead wronw 
fully converted them to his own use. On the trial, P filed an amended 
petition alleging that R knowing that H was insolvent and indebted 
to P for the goods, fraudulently colluded with H to cheat and defraud 
P; that in pursuance thereof R pretended to purchase the goods 
from H, by reason whereof P has been damaged, etc. Held, that 
the amendment should not have been permitted, because it changed 
the cause of action from trover and conversion to an action of fraud 
and deceit. Parker v. Rodes 88, 


AMENDMENT AFTER CLOSE OF EVIDENCE. In an action to set aside 
a settlement inter partes and to recover a balance erroneously paid, 
the defendant solied in his answer on a settlement made prior to 
the one assailed. On the trial it appeared that the error complained 
of originated in this former settlement. <Afterethe eviderce was 
closed the plaintiff asked and obtained leave to amend his petition 
by setting up the former settlement and charging fraud and mistake 
in its procurement. Held, that the leave was properly granted. 


Welday v. Jones, 171. 


PLEADING: AMENDMENT: PRACTICE IN SUPREME CouRT. Where a 
petition claimed damages as the immediate effect of an eviction 
upon plaintiff as covenantee, and upon the trial it appeared by 
evidence put in without objection that the eviction was suffered 
by plaintiff's covenantee and that plaintiff had indemnified him, so 
that plaintiff's real claim was to be re-imbursed this outlay by his 
covenantor (the defendant), but both sides treated the damages so 
sustained as within the scope of the petition, and plaintiff’s recov- 
ery did not exceed the amount so paid, Held. that it was a case in 
which the trial court might properly have permitted an amendment 
of the petition, even after judgment, and this court would not re- 
verse for the variance. Jones v. Whitsett, 188. 
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. Leave to amend, asked on the ground of variance between 
the pleadings and proofs of the adverse party, is properly refused 
unless the statutory affidavit is filed, showing wherein the applicant 
has been misled to his prejudice. Bankof Pleasant Hill v. Wills, 275. 


JUSTICE’S COURTS : AMENDMENT ON APPEAL, A complaint filed be- 
fore a justice of the peace for the killing of live stock showed upon 
its face that it was intended to be drawn under the 43rd _ section of 
the Railroad Law, but failed to make some averments essential un- 
der that section. On appeal the circuit court permitted the omission 
to be supplied by amendment. Held, that this was warranted by 
section 3060, Revised Statutes 1879. King v. Chicago & Alton Rail- 


road Company, 328. 


AMENDMENTS, TESTS OF. Two of the tests by which to determine 
whether a second petition is an amendment or the substitution 
of a new cause of action are: (1) That the same evidence will sup- 
port both petitions; (2) That the same measure of damages will 
apply to both. If both of these fail the new pleading is not an 
amendment. 

Thus, where the first petition was in trover for certain goods; and 
the second charged that defendant had maliciously sued out a writ 
of attachment and caused the goods to be seized and sold at a sacri- 
fice; Held, that the second stated a new and distinct cause of action, 
and was not an amendment. Scorill v. Glassner, 449. 


: wAlverR, If the defendant pleads to the second petition, 
and tries the case on the issues thus joined, he thereby waives his 
right to raise the question of departure. Jb. 





PRACTICE: AMENDMENT OF PLEADINGS. On the trial of this case 
leave was given to amend the answer by inserting an averment con- 
ceded by the defendant to be material, but the amendment was not 
made on the spot, the trial proceeding on the understanding that it 
should be made afterward. It was not made, however, and on mo- 
tion in arrest the plaintiff again urged the insufficiency of the an- 
swer and defendant then offered to make the amendment, but the 
trial court ruled that it was unnecessary, and refused to permit it to 
be made. Held, that the omitted averment was material and the 
amendment ought to have been made, and this court would in fur- 
therance of justice treat the case as if it had been made. Young v, 


Glascock, 575, 


AMENDING PETITION : CHANGING FORM OF ACTION. See Parker v. Rodes, 88. 


AMENDMENT IN CASES APPEALED FROM JUSTICE’S couRT. See Dryden v. 


1, 


Smirn, 525. 


SEE APPEALS. 


APPEAL (IN CIVIL CASES). 


THE SUPREME CouRT apyroves the finding of the court below that the 
deed assailed in this case for fraud against creditors, was bona fide. 
Ryan v. Young, 30. 








to 
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MOTION FOR EXECUTION AGAINST STOCKHOLDERS: EXCEPTIONS. ina 
proceeding under the statute by motion for execution against a 
stockholder in a corporation, the tral court sustained the motion 
and ordered execution. The stockholder saved no exception to this 
action of the court, but filed a motion to set aside the order. This 
motion was ov erruled, and to this ruling the stockholder took a bill 
ot exception. Held that this was sufficient to bring up for review 
on appeal the errors alleged to have occurred below in sustaining 
the motion for execution. Allen v. Benton. 165. 


THE JUDGMENT in this case is reversed because manifestly unsup- 
ported by the evidence. Ellis v. Bray, 227 


Costs: APPEAL. It seems that an informer cannot appeal from a 
judgment against him for costs rendered by a justice of the peace 
in a criminal proceeding pursuant to section 2054, Revised Statutes 
1879. The State v. Baldwin, 243. 


APPEAL FROM A JUSTICE, WHEN TRIABLE. When an appeal froma 
judgment of a justice of the peace is not taken on the same day 
that it was rendered, and no notice of such appeal is given, it cans 
not be tried at the first term of the appellate court unless by the 
consent of both parties, or unless the appellee shall enter his ap- 
pearance on or before the second day of such term. Blakely v. The 
Missouri Pacific Railway Company, 342. 


PRACTICE: DEMURRER; BILL OF EXCEPTIONS. When a demurrer to 
a petition is sustained, the plaintiff should have an opportunity to 
amend. If he electsto stand on his petition final judgment should 
be entered for the defendant ; and then, but not till then, an appeal 
may be taken. No bill of exceptions is necessary in such case. 
Spears v. Bond, 467. 


JusTice’s COURT: DEFECTIVE SUMMONS: AMENDMENT ON APPEAL. 
In acase appealed from a justice’s court the circuit court has the 
same power to allow the summons to be amended that the justice 
had. Boulware v. Chicago & Alton Railroad Company, 494. 





: WAIVER OF DEFECTS: BY APPEAL: BY APPEARANCE. 
By appealing a case from a justice’s court the delendant waives de- 
fects in the summons; so, also, by appearing generally in the jus- 
tice’s court and moving to set aside a default. 1b. 


BILL OF EXCEPTIONS MUST INCLUDE MOTION FOR NEW TRIAL. See The State 


v. Robinson, 66. 


WHEN APPELLATE COURTS WILL GRANT NEW TRIAL ON QUESTION OF WEIGHT 


OF EVIDENCE. See Whitsett v. Ransom, 258. 


Ser Justicre’s Courts. 
. 


PRACTICE IN THE SUPREME CouRT. 





INDEX. 
APPEAL (IN CRIMINAL CASES). 


Tue application for continuance in this case was properly over- 
ruled. The State v. Emory, 461. 


INSTRUCTIONS: MOTION FOR NEW TRIAL. When the motion for new 
trial does not call the attention of the trial court to any misdirec- 
tion of the jury, this court will not look into the instructions. Jb. 


NEWLY DISCOVERED EVIDENCE, if merely cumulative, furnishes no 
ground for a new trial. Ib. 


REMARKS OF PROSECUTING ATTORNEY. At every term of this court 
the changes are rung on improper remarks made by prosecuting at- 
torneys. It is high time that this “ point, no point,” should cease 
to be pressed upon the attention of the court. Jb. 

See Practice, CRIMINAL. 


PRACTICE IN THE SUPREME CouRT. 


ARREST. 


A POLICEMAN is not authorized to attempt an arrest on mere belief that 
a party has been guilty of an offense or is then engaged in the com- 


mission of one, if such belief has no basis of fact or circumstance 
on which to rest. The State v. Grant, 113. 


ATTACHMENT. 
MALicious aTTacHMENT. See Scovill v. Glassner, 450. 


OF GOODS OF ABSCONDING HUSBAND. Griffith v. Bailey, 472. 


BANKRUPTCY. 


PENDING an appeal the defendant was adjudged a bankrupt; the judg- 
ment appealed from was aflirmed and the surety satistied the same, 
and sued the defendant for the money thus paid. eld, that the 
claim was not a contingent demand whose value could be ascer- 
tained, and was not provable under the act, and was not released 
by the discharge in bankruptcy. Manion v. Campbell, 105. 


BANKS. 


LIABILITY OF THE SUCCESSOR OF A BANK FOR DEPOSITS THEREIN. A 
petition alleged a deposit by plaintiff with a certain bank, that 
this bunk went into liquidation, that thereafter the defendant was 
organized as a banking corporation, and came into possession of and 
received, as the successor of the first bank, for plaintiff’s use, the 
money so deposited. Held, that it stated a cause of action against 
the defendant. ans v. Exchange Bank, 182. 
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PAPER DEPOSITED IN BANK FOR COLLECTION AND CREDIT. If pa- 
per be deposited in or forwarded to a bank for collection, and in 
pursuance of a pre-arranged mode of dealing the bank immediately 
places the amount to the credit of the depositor, and the depositor 
thereupon draws or is entitled todraw against the same as cash, this 
works a transfer of title, so that the depositor cannot afterward 
claim the paper: and it is immaterial that if the paper is not paid 
the bank has the right to charge it back. Bullene v. Coates, 426. 
Ayres v. Farmers & Merchants Bank, 421. 


Case AbDJUDGED. Plaintiffs sent to the Mastin Bank a check drawn 
on defendants, indorsing itthus: “‘ Pay J. J. Mastin, Cashier, for col- 
lection account of”’ plaintiffs. The check was inclosed in a letter, 
which stated that it was ‘‘ for collection and credit.” The Mastin 
Bank had a standing arrangement with plaintiffs to give them credit 
*‘on the day of receipt, for cash items and checks,” and it gave 
credit for this check accordingly, and plaintiffs drew against it the 
day it was mailed. The Mastin Bank sent the check te defendants, 
who were its correspondents, and defendants charged the same to 
the drawer, who had sufficient funds, and credited it to the Mastin 
Bank. The latter had in the meantime failed and made an assign- 
ment, but defendants did not know this. J/eld, that the title to the 
check had vested in the Mastin Bank, and plaintiffs could not re- 
cover the amount of defendants. Jb. 


OBLIGATIONS TO SECURE LOANS TO FOREIGN BANKING CORPORATIONS: VA- 
LIDITY OF UNDER MISSOURI LAW: STARE DECISIS. See Long y. Long, 


646. 


SEE TAXATION. 


BIGAMY. 


BIGAMY: PLEADING. An indictment for bigamy drawn in the lan- 
guage of the statute is sufficient. The State v. Gonce, 600. 


EVIDENCE. On atrial for bigamy, the State, to prove the 
first marriage, gave evidence that defendant and the woman lived 
together and held themselves out to the world as man and wife for 
years ; that they had a family of children living with them as their 
children ; that she had signed and acknowledged deedg as his wife ; 
and that after the bigamous marriage she had sued for a divorce, 
he had answered and the court had granted hera divorce. Held, 
that this evidence was all competent. Jb. 


PAROL EVIDENCE is admissible to show that a paper offered as a 
certified copy of a decree isa forgery. Ib. 


BILLS AND NOTES. 


PURCHASER OF NOTE SECURED BY MORTGAGE TAKES IT SUBJECT TO EQUITIES, 
Orrick v. Durham, 175. 
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BILLS OF EXCEPTION. 


See Practice 1N SuPREME Court. 


BONDS. 


FoRM OF JUDGMENTS ON PENAL BONDs. See State ex rel. Cochran vy. 
Cooper, 464. 


BRIDGES. 


UNITED STATES BRIDGE ACT OF 1866: OBSTRUCTION OF NAVIGATION: 
Jurispiction. The first section of the act of congress of July 26th, 
1866, ‘to authorize the construction of certain bridges,” ete., (14 U. 

8. Stat. at Large 244,) did not confer upon the district courts of the 
United States exclusive jurisdiction of litigation arising from any 
obstruction of navigation by any bridge built under the act, but 
only jurisdiction concurrent with that of the state courts in such 
cases. Missouri River Packet Company v. Hannibal & St. Joseph Rail- 


road Company, 478. 


: : LIABILITY FOR DAMAGE BY OBSTRUCTION. If in the 
construction of a bridge over a navigable river, a departure be made 
from the terms of an act of congress authorizing it, the bridge will, 
to that extent, be an unlawful structure, and the owners liable for 
any damage which it may cause or help to cause to any vessel navi- 





gating the river in charge of a pilot exercising usual and ordinary 
care and skill. Jb. 


: CONSTRUCTION OF DRAW-SPAN. The above act provided that 
the piers of any draw-bridge to be built thereunder, should be par- 
allel with the current of the river, and the spans on each side of the 

ivot-pier should not be less than 160 feet in lengih in the clear. 

feld, thatin order to comply with the act, not only must the piers 
be parallel with the current, but the spans next to the pivot-pier 
must be 160 feet long, in the clear, measured on a line at right angles ° 
to the current; and that measurement on a line crossing the cur- 
rent at any other angle would not give 160 feet of clear space avail- 
able for navigation, and was not, therefore, what the act called for, 


BUILDING ASSOCIATIONS. 


See Usury. 


BURDEN OF PROOF. 


SEE INSTRUCTIONS. 


BURGLARY. 


Sree LARCENY. 
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CARRIERS. 


CARRIERS : CONTRACTS FOR EXEMPTION FROM LIABILITY: NEGLIGENCE, 
A contract by which a common carrier undertakes to relieve him- 
self of all liability for damages occasioned by any delay in transpor- 
tation and to impose them upon the shipper, will be effectual to 
rotect the carrier only against the consequences of delays not caused 
y his own negligence. Dawson v. Chicago & Alton Railroad Com- 


pany, 296. 


DUTY AS TO PROVIDING FACILITIES FOR TRANSPORTATION. It 
is the duty of a common carrier to provide sufficient facilities and 
means of transportation for all freight which it should reasonably 
expect will be offered, but it is not bound to provide in advance for 
extraordinary occasions, nor foran unusual influx of business which 
is not reasonably to be expected. Jb. 





: If a common carrier receive property for transpor- 
tation without any agreement to the contrary, he thereby under- 
takes to carry and deliver it within a reasonable time, regardless of 
any extraordinary or unexpected pressure of business upon him. 


CHARTER. 


See Municirat Corporations. 


CHECKS. 


BANK CHECKS: ASSIGNMENTS. The drawing of a check upon a bank 
for part of the drawer’s deposit, does not transfer to the holder a 
legal or equitable claim pro tanto to such money, nor create any lien 
thereon in his favor. Merchants National Bank v. Coates, 168; Dick- 
inson v. Coates, 250. 


CONDITION PRECEDENT. 


CoNDITIONS: PLEADING: EVIDENCE. Upon a plea of compliance 
with a condition precedent, evidence will not be admitted to show 
that the condition was waived. Nichols v. Larkin, 264. 


: WARRANTY; AGENCY: WAIVER. Plaintiffs sold defendants 
machinery, warranting its work, and stipulating that if it failed to 
operate well defendants should notify plaintiffs and their local agent 
in writing, so as to give opportunity to correct the defect. Held, 
that this stipulation constituted a condition precedent, that compli- 
ance with it was necessary in order to hold plaintiffs on their war- 
ranty, that an agreement by a sub-agent of plaintiffs to give the 
requisite notice did not relieve defendants from its binding force, 
and that notice given by the sub-agent to the agent (but not to the 
principal) did not amount to a compliance. Jb. 


See CorpoRatTIons. 


VENDOR AND PURCHASER. 








é 
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CONSIDERATION, 


THE CONSIDERATION of a written agreement may be shown by parol. 


1. 


6. 


Liebke v. Knapp, 22; Hall v. Morgan, 47. 


CONSTITUTIONAL LAW. 


WITNESS DISQUALIFIED BY CONVICTION: LEGISLATURE CANNOT RE- 
STORE COMPETENCY: RETROSPECTIVE LEGISLATION. Prior to the Re- 
vised Statutes of 1879, a person convicted of petit larceny, was under 
section 66 of chapter 201 of General Statutes 1865, incompetent to 
be sworn as a witness in any cause, and the omission of the disquali- 
fying clause in the Revision of 1879 was not designed to remove, 
and did not remove such incompetency occurring anterior to the 
time the latter statutes took effect. It isa settled rule in the con- 
struction of statutes in this State, that they are to operate prospect- 
ively and not otherwise, unless the intent that they are to operate 
retrospectively, is manifested on the face of the statute, in a man- 
ner altogether free from ambiguity. Besides, incompetency to tes- 
tify is one of the incidents of a conviction of crime, and part of the 
punishment, if not of the judgment, and the legislature cannot, 
without trenching on the pardoning power vested exclusively in 
the executive, attempt to do away with it. The State v. Grant, 113. 


RETROSPECTIVE LEGISLATION : MUNICIPAL TAXATION. Where a mu- 
nicipal corporation has, in the due exercise of a power conferred 
upon it by the legislature, assessed and levied a tax upon certain 
sroperty within its limits, the legislature may, by an act retrospect- 
ive in its terms, and which takes eflect before such tax becomes due, 
annul the assessment so made, and vest in another body the power 
to make the assessment for that year. The Slate ex rel. Kemper v. St. 
Louis, Kansas City & Northern Railway Company, 420. 


Nor A SPECIAL LAW. The act “to be sages for the assessment and 


collection of taxes on bridges owned by joint-stock companies, and 
property and franchises owned by telegraph and express compa- 
nies,” is not a special law within the meaning of the constitutional 
inhibition against the passage of local or special laws. Jb. 


RETROSPSCTIVE LEGISLATION. Section 15 of the Bill of Rights was 
not intended to prohibit the passage of retrospective acts which do 
not disturb rights of a private character. Ib. 


DECISIONS OF CHURCH JUDICATORIES: CONSTITUTIONAL LAW. It is 
the established doctrine that in matters nage ecclesiastical, not 
affecting property rights, the decisions of the proper church judica- 
tories made in good faith, are conclusive upon civil tribunals. The 
provision of the constitution, (2 10. art. 11,) that the courts of jus- 
tice shall be open to every person, and certain remedy afforded for 
every injury to person, property or character” in no manner alters 
this rule. It means only that for such wrongs as are recognized by 
the law of the land the courts shall be open and afford a remedy. 
Landis v. Campbell, 433. 


MUNICIPAL CORPORATION: IMPAIRMENT OF CONTRACT RIGHTS: CON- 
STITUTIONAL Law. Whena municipal corporation, by authority of 
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the State, contracts with a third person, whereby rights become 
vested in such person, they cannot be divested by the State. Such 
a contract is pro hac vice the contract of the State and cannot be im- 
paired by it. Hence, where the common council of a city, in the 
exercise of power conferred by the legislature, made an absolute 
grant to a horse railroad company of the right to build its road on 
certain streets, and the company accepted the grant and built a part 
of the road at great expense; //eld, that the legislature could not, by 
a subsequent amendment of the city charter, make the right of tlie 
company to build the rest of the road dependent on the consent of 
a majority of the property owners on the street. Hovelman v. Aan- 
sas City Horse Railroad Company, 632. 


CONTINUANCE, 


See Practice, CRiMINAL- 


CONTRACTS, 


A CONTRACT CONSTRUED. Plaintiffs and defendants entered intoa con- 
tract by which plaintiffs were to buy, store, shell and ship corn tor 
a commission to be paid by defendants. The contract stipulated (1) 
that the defendants ‘‘ hereby agree to furnish money to pay for all 
the corn” the plaintiffs “‘ are able to purchase, the same to be deliv- 
ered at the town of Stewartsville from this date, (November 27th, 
1876,) until the Ist day of June, 1877, or if the” defendants “‘ wish 


to extend the time until the Ist day of September, 1877, they may 
do so at their option.” It further stipulated (2) that the defendants 
should pay plaintiffs ‘3% cents per bushel as full compensation for 
all the corn purchased, cribbed, shelled and carred. The 3} cents 
per bushel to be paid by the” defendants “ for the labor of purchas- 
ing, shelling, cribbing and carring of such corn, is to be paid when 
returns are had from the corn.” Plaintiffs also agreed to buy for 
defendants only. Defendants afterward (February 26th, 1877,) re- 
lezsed plaintiffs from their obligation to make further purchases, 
and none were made thereafter. In March it was agreed that the 
time for shelling should be extended till September Ist, 1877, and 
in consideration of this that defendants should pay plaintifis part of 
the commission (2? cents per bushel) June Ist, 1877, and the re- 
mainder September Ist. These modifications were made by written 
correspondence. In an action instituted June 13th, 1877, to recover 
2} cents per bushel commission on purchases made prior to Febru- 
ary 26th; Held, (1) That the first clause of the contract as originally 
made did not give the defendants the option of having any or all 
of the corn shelled at any time before September Ist; that it gave 
the option to have more purchased and delivered after June Ist and 
before September Ist, and the right to have any so purchased and 
delivered, shelled at any time before September Ist, but no other; 
(2) That the second clause did not give defendants an unlimited 
range of time within which to have their shelling done; that this 
provision was subordinate to the chief object and purpose of the 
contract, and either gave defendants the right to direct the particu- 
lar time at which it should be done within the period over which 
the contract extended by its original terms, or gave them the right 
to have it done within a reasonable time after the corn was delivered 
to the plaintiffs; (3) That the surrender by plaintiffs of their right 
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to shell within the time fixed by the original contract construed 
either way, was the surrender of a valuable right, and constituted 
a sufficient consideration for the promise of defendants to pay part 
of the commission on the Ist day of June instead of “‘ when returns 
are had from the corn,” as originally stipulated, and that the action 
was, therefore, not prematurely brought. Sheldon v. Stephens, 371. 


2. OBLIGATION TO DELIVER GOODS TO BEARER. An obligation to de- 
liver goods to bearer need not specify the place of delivery. When 
the time arrives, 1f demand is made and refused, the promisor is in 
default, unless the demand is for delivery at an unreasonable place. 
If he has not been thus put in default, he may deliver to the promisee 
in person at any place which is reasonably convenient, and if the 
latter refuses or neglects to appoint a place, or purposely avoids re- 
ceiving notice of a place, the former may appoint any place, with a 
reasonable regard to the interests of the other, and there make de- 
livery. Spears v. Bond, 467. 


3. On demurrer to a petition on such an obligation, it will not be 
assumed that the plaintiff did not make proper demand. Jb. 


AGAINST PUBLIC PoLicy. See Liebke v. Knapp, 22 


ConTRACT AS TO REVOCATION OF LEASE. See Hutcheson v. Jones, 496. 


CONTRIBUTION. 


CONTRIBUTION BETWEEN PARCELS OF LAND SUBJECT TO A COMMON MORT- 
GAGE. See Hall v. Morgan, 47. 


CONVERSION. 


TROVER OR CONVERSION cannot be maintained where the plaintiff has 
neither the right of property in, nor the right of possession to, the 
chattels alleged to have been converted. Parker v. Rodes, 88, 


CoNVERSION BY HUSBAND OF WIFE’S PROPERTY: HER REMEDY. See Rieper 
v. Rieper, 352. 


CORPORATIONS. 


1. CoRPORATION: STOCK: PAYMENT. Payment of shares in a corpora- 
tion may be made otherwise thanin money. Liebke v. Knapp, 22, 


: STOCK PAID UP IN ADVERTISING: PUBLIC PoLicy. It is not 
ultra vires a corporation organized for the purpose of carrying out a 
ublic enterprise, e. g..the building of a bridge over the Mississippi 
iver, to contract with the proprietor of a newspaper to have pub- 
lished therein statistical articles and communications favoring the 
project. and showing the value of the enterprise as an investment ; 
neither is such a contract contrary to public policy. Jb. 


2. 














3. 


10. 








INDEX. 701 


FULL PAID STOCK: CONSIDERATION: NEWSPAPER ARTICLES. Cer- 
tain shares of the stock of a corporation organized to construct 
a bridge over the Mississippi River were issued to the proprietor of 
a newspaper published in the city where the bridge was to be builtf 
The consideration therefor, was the publication of articles and com. 
munications in the newspaper favoring the enterprise and pointing 
out its need and value to the community. and its standing as an in- 
vestment. It was not contended that the consideration was inade- 
quate. Held, that the stock was fully paid Jb 


SroCKHOLDERS: DOUBLE LIABILITY. The constitution of 1865 went 
into force July 4th of that year; but the double liability clause con- 
tained in it was not carried into effect by appropriate legislation till 
the act ot March 19th, 1866. Between these dates, viz: on the Ist 
day of January, 1866, certain bonds were issued by a corporation, 
This double liability was abolished by the constitutional amend- 
ment of November &ih, 1870. In an action brought after 1870; 
Held, that the holders of the above bonds were not entitled to en- 
force against the stockholders of this corporation the double liability 
provided by the constitution of 1865. Jerman v. Benton, 148. 





: : RAILROAD COMPANIES. By the Revised Statutes 
1855 the holders of stock in railroad companies were not subject to 
the double liability imposed on stockholders in other corporations. 
R. S. 1855, p. 372, 313; p. 413, 210; p. 438, 257. Jb. 


THE BELLEFONTAINE STREET RAILWAY COMPANY (of St. Louis) was a 
railroad company within the meaning of the statute of 1855 de- 
fining the stockholders’ liability. 6. 


SrocKHOLDER’S LIABILITY: SET-OFF. In a proceeding under the 
statute by motion for execution against a stockholder, the stock- 
holder is entitled to offset against his liability any demand he may 
have against the corporation. 


MOTION FOR EXECUTION AGAINST STOCKHOLDERS: EXCEPTIONS. Ina 
proceeding under the statute by motion for execution against a 
stockholder in a corporation, the trial court sustained the motion 
and ordered execution. The stockholder saved no exception to this 
action of the court, but filed a motion to set aside the order. This 
motion was overruled, and to this ruling the stockholder took a bill 
of exception. Held that this was sufficient to bring up for review 
on appeal the errors alleged to have occurred below in sustaining 
the motion for execution. Allen v. Benton, 165. 





: CORPORATION. A person claiming under a deed which re- 
cites a mortgage in favor of a party bearing a corporate name, can- 
not dispute the corporate existence of the mortgagee. Hasenritter 
v Kirchhoffer, 239. 


ABORTIVE CORPORATION: LIABILITY OF MEMBERS. If an association 
intended to be incorporated omit to take a step necessary to perfect 
its organization as a corporation, the members will be lable for its 
debts as co-partners. Martin v. Feweil, 401. 
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13. 


14. 


15. 
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CoRPORATION: ABUSE OF CORPORATE POWERS: REMEDIABLE BY THE 
STATE ONLY. It is the settled rule that the acts of a corporation can 
be assailed for abuse or excess of its corporate powers only ina 
direct proceeding brought by the State for that purpose. Hence, 
where a company chartered to build a horse railroad between cer- 
tain points in a city accepted from the common council of the city a 
right of way over streets not lying between those points, and its 
successor in title was proceeding to construct a road over those 
streets; ileld, that, conceding this was an abuse or excess of the 
powers of the corporation, a private citizen whose interests were 
affected could not claim an iniunction on that ground. Hovelman v, 
Kansas City Horse Railroad Company, 632. 


GRANT OF RIGHT OF WAY BY COMMON COUNCIL: CONDITION 
SUBSEQUENT. FORFEITURE FOR RREACH.. The common council of a 
city granted to a horse railroad company a right of way over cer- 
tain streets, providing in the ordinance that the road should be com- 
pleted within twelve months from acceptance of the grant by the 
company, and that in case of failure so to complete it, the council 
might take away the franchise. Held, that this provision was a con- 
dition subsequent, and that the right of way, when accepted by the 
company, vested at once, subject to be defeated at the election of 
the city for breach of the condition, but that a private citizen could 
not take advantage of a breach. Jb. 





MUNICIPAL CORPORATION: IMPAIRMENT OF CONTRACT RIGHTS: CON- 
STITUTIONAL Law. Whena municipal corporation, by authority of 
the State, contracts with a third person, whereby rights become 
vested in such person, they cannot be divested by the State. Such 
a contract is pro hac vice the contract of the State and cannot be im- 
paired by it. Hence, where the common council of a city, in the 
exercise of power conferred by the legislature, made an absolute 
grant to a horse railroad company of the right to build its road on 
certain streets, and the company accepted the grant and built a part 
of the road at great expense; Held, that the legislature could not, by 
a subsequent amendment of the city charter, make the right of the 
company to build the rest of the road dependent on the consent of 
a majority of the property owners on the street. Ib. 





. POWER TO MORTGAGE RIGHT OF WAY. The right of way of 

a horse railroad company in a public street is an incorporeal hered- 

me and may be mortgaged by the company. R. 8. 1879, 2 706. 
b. 


OBLIGATIONS TO SECURE LOANS OF FOREIGN CORPORATIONS: STARE 
pecisis. If it were res integra, it ought to be held that any obliga- 
tion given to secure the repayment of a loan of money made by any 
foreign corporation or unincorporated banking company in this 
State, is void. A true construction of the Banking and Illegal Cur- 
rency Act requires such a holding. But since this court in the case 
of The Connecticut Mutual Life Ins. Co. v. Albert, 389 Mo. 181, decided 
in 1866, held otherwise, considerations of justice and good faith 
toward creditors who have dealt on the strength of that decision, 
forbid the application of this construction tothem. Per Puuzips,C. 


Long v. Long, 646. 


See Martin v. Fewell, 401. 
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COSTS. 


1. Costs: aprrat. It seems that an informer cannot appeal from a 
judgment against him for costs rendered by a justice of the peace 
in a criminal proceeding pursuant to section 2054, Revised Statutes 
1879. The State v. Baldwin, 248. 





: IMPEACHMENT OF VERDICT. Ona motion to re-tax the costs 
assessed against an informer in consequence of a finding by the jury 
that the prosecution was malicious, evidence is not admissible to 
contradict the verdict, or to show that it was rendered through 
prejudice or corruption. 


COUNTY. 

1. THe statute, (R. S. 1879, 7 1184,) providing that necessary expense 
incurred by the probate court for furniture, etc., shall be paid by 
the county, Held, to authorize its procurement by the probate judge 
without first getting an order from the county court; and upon the 
refusal of the county court to pay-for it, to warrant the probate 


judge in doing so, and entitle him to recover from the county the 


price thereot, if it be reasonable and if the furniture was necessary. 


Gammon v. Lafayette County, 223. 


2. A county is not liable in damages to one injured either in person 
or property by the fall of a county bridge. Clark v. Adair County, 


COUNTY COURTS. 


JURISDICTION OF IN SUITS AGAINST COUNTIES BY JUSTICE’S couRTS. See 
Gammon v. Lafayette County, 223. 


COURTS. 
See Justice’s Courts. 
County Courts. 


JURISDICTION. 


COVENANTS. 


See Deeps. 


CRIMINAL LAW. 


1. CRIMINAL LAW: “INFORMATION.” Theterm “ information,” as used 
in section 12, article 2of the constitution of 1875, isto be under- 
stood in its common law sense, i. e., a criminal charge exhibited by 
































704 


INDEX. 


the attorney general or other proper officer. The affidavit of a pri- 
vate individual is not an information, and will not, therefore, sup- 
port a prosecution for crime. The State v. Kelm, 515. 


REASONABLE povuBT. In every criminal case the defendant is en- 
titled to an instruction as to reasonable doubt; and it is error for 
the court to refuse it, no matter how clear the evidence may seem 
against him. The State v. Gonce, 600. 


REASONABLE Dovust. The court below instructed that it was not 
necessary to prove defendant’s guilt by the testimony of eye witnesses 
to the offense; that it might be shown by proof of facts and circum- 
stances from which it could be reasonably and satisfactorily inferred ; 
and the court also gave a proper instruction as to reasonable doubt. 
Held, that considering the two instructions together, the former was 
not calculated to induce a verdict on proof of facts less than re- 
quired by the rule of reasonable doubt. The State v. Owens, 619. 


AN INSTRUCTION examined and /ield upon the whole not to be a 
commentary on the evidence. Jb 


AN INSTRUCTION as to larceny examined and held to be confusing 
and misleading, and, therefore, erroneous. Jb 


PRACTICE: WITHDRAWING EVIDENCE BY INSTRUCTION. If, upon a 
criminal trial, incompetent evidence reaches the jury without ob- 
jection made at the moment by defendant’s counsel, but he after- 
ward prays the court to withdraw it from their consideration by in- 
struction, it is the duty of the court to grant the prayer. Jb. 


REASONABLE DovsTt. The court below, in an instruction defining 
reasonable doubt, declared it to be ‘‘a real substantial doubt.” Held, 
= a | word “real” was expletory, and should not have been 
used. . 


See ARREST. 
BIGAMY. 
BurGLaRyY,. 
HomIcIpE. 
JURISDICTION. 
LARCENY. 


PERJURY. 


‘CUSTODEA LEGIS. 


SEE EXEcvurIONS. 




















INDEX. 
DAMAGES. 


MEASURE OF DAMAGES. The proper measure of damages for in- 
juries to a steamboat caused by collision, is the charter value of the 
boat during the time lost by reason of the injury and the necessary 
cost of repairs. Missouri River Packet Comvany v. Hannibal & St. Jo- 
seph Railroad Company, 478. 


DAMAGES, PROXIMATE AND REMOTE, The trial court instructed the 
jury that if they should find for the plaintiff they should allow 
him such damages as they found from the evidence were “the im- 
mediate and natural consequence of the neglect of defendant.” 
Held, error, because it left it to the jury to distinguish hetween 
proximate and remote damages. Stewart v. City of Clinton, 604, 





: MEASURE OF DAMAGES: DOWER. The damages recoverable 
on a breach of covenant against incumbrances, are what the cove- 
nantee has paid to extinguish the incumbrance, if he has paid a rea- 
sonable and fair price, without reference to the value of the land or 
the purchase money. Hence, where the incumbrance was a dower 
right, and the plaintiff had paid it off, and the defendant, who had 
purchased from the husband of the doweress, showed that while he 
held the land there was no increase in its value; Held, that the 
plaintiff was nevertheless not limited in his recovery to one-third 
of what defendant had paid for the land. Walker v Deaver, 664, 


MEASURE OF, FOR DETENTION OF DOWER. See Griffin vy. Regan, 73. 


ON DISSOLUTION oF INJUNCTION. See Hammerslough v. Kansas City 


2. 








Building, Loan & Savings Association, 81. 
SEE Dower, 
Homicipe. 


Promissory Nores. 


DECLARATIONS, 


SEE EvIDENCE. 


DEDICATION, 


No one but the absolute owner can dedicate land to public use so as 
to pass the fee. A dedication of land upon which there is a deed 
of trust is subject to be avoided by a sale underthe deed. McShane 
v. City of Moberly, 41. 


A dedication of land to public use may take place by user and as- 
sent without a deed. But to constitute such an estoppel in pais the 
intent of the owner to make the dedication in this way must be 
clearly shown. Jb 

45-79 
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Tue owner of land subject to a mortgage dedicated a piece of it to the 
public use fora street. The mortgagee knew of the dedication and 
made no dissent; his mortgage being all the time on record. Two 
years later the land was sold under the mortgage; Held, that the 
dedication did not bind the purchaser, the acts of the mortgagee not 
amounting to an estoppel in pais. Ib. 


DEEDS. 


CovENANTS FOR TITLE: LIABILITY OF COVENANTOR. The fact that 
the defendant in ejectment evicted under title paramount was not 
in possession when the ejectment was brought, 1s no defense to an 
action by him against his grantor on covenants of warranty, where 
it appears that the grantor himself defended the ejectment. Jones 
v. Whitsett, 188. 


: SUCCESSIVE GRANTORS. Where tand has been con- 





veyed with successive covenants of warranty and the last grantor 
has been compelled to indemnify his grantee, he may in turn have 
recourse to his grantor for the amount vaid. bd. 


Recrrats. Parties and privies are alike bound by the recitals in a 
deed. Hasenritter v Kirchhoffer, 239. 





: CORPORATION. A person claiming under a deed which re- 
cites a mortgage in favor of a party bearing a corporate name, can- 
not dispute the corporate existence of the mortgagee. Jb. 


DEED MISDESCRIBING LAND: RECORD: POSSESSION: SUBSEQUENT PUR- 
CHASER. Actual possession of land held under a deed which mis- 
describes it, will confer title as against a subsequent purchaser with 
knowledge of all the facts; but the mere record of such a deed with- 
out such knowledge will not affect a subsequent purchaser. Pike 
v. Robertson, 615. 


CovVENANTS: ACTION AGAINST HEIRS. Where a oreach of covenant 
occurs after the covenantor has died and his estate has been fully 
administered, the covenantee is not driven to a new administration 
and a suit against the administrator de bonis non, but may maintain 
an action against the heirs direct, and they will be liable to the ex- 
tent of assets descended. Walker v. Deaver, 664. 


———: LIABILITY OF HEIRS ON COVENANT OF ANCESTOR. Heirs are 
liable on the covenant of their ancestor only to the extent of assets 
received, and each for his te rata share. Though there is no joint 
liability, they may be sued jointly. The judgment should ascertain 
and declare the liability of each separately. Jb. 


OF MARRIED womaN. Belo v. Mayes, 67; Hord vy. Taubman, 101; Bagby 


v. Emberson, 139. 


CovENANTS AGAINST INCUMBRANCES: DOWER INTEREST OUTSTANDING. 


Walker v. Deaver, 664. 
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DEEDS OF TRUST AND MORTGAGES. 


AN INJUNCTION AGAINST SALE OF LAND UNDER DEED OF TRUST was 
sought by a subsequent purchaser thereof; and his vendor, who 
was the maker of the trust deed, the payee of the note secured 
thereby, the trustee and the parties claiming to be the then legal 
holders of the note, were made defendants. It appeared that the 
maker of the trust deed, by reason of some mistake in the calcula- 
tion of the amount of debt, had executed two notes, instead of one, 
which were substantially alike except in amount, and that he neg- 
ligently failed to destroy the note not needed, and that both came 
into the possession of the payee who negotiated both for his own 
use. This court upon an examination of the evidence finds (1) 
That the note corresponding in amount with that deseribed inthe 
deed of trust, and held by the parties defendant claiming to be the 
legal holders thereof, is the genuine note intended to be secured by 
the trust deed, and that such parties hold the same as collateral se- 
curity for an indebtedness to them by the payee; (2) That the 
plaintiff, who had paid the spurious note to the payee upon his 
threat to foreclose the deed of trust, was divested of any equity he 
might thereby have acquired by the maker having refunded the 
amount to him, and that he held the land subject to the lien of the 
genuine note, and thatthe maker acquired no equity by the payment 
of the spurious note, because, prior thereto, he had received notice 
of the genuine note, and its settlement had been solicited of him; 
and (3) Asevidence had been offered of the payment of the indebt- 
edness for which the genuine note was collateral, and excluded by 
the trial court, Held, that the case be remanded with direction to 
receive such evidence, and if the trial court should find such in- 
debtedness to have been —_ to make the temporary injunction 
verpetual, and if not, to dissolve the injunction and dismiss the 
ball Greenwade v. McCormack, 13. 


A dedicatien of land upon which there 1s a deed of trust is subject 
to be avoided by a sale under the deed. McShane v. City of Mober- 


ly, 41. 


WHERE two parcels of land are mortgaged and then sold to differ- 
ent parties, and one of them pays off the incumbrance, he is enti- 
tled to contribution from the other in a proportion to be determined 
by the respective values of such parcels. Hall v. Morgan, 47. 


Wuere two parcels of land are mortgaged and one parcel is then 
sold and conveyed by warranty deed, the purchaser may redeem 
the mortgage and enforce it, as an entirety against the parcel re- 
tained by the mortgageor. Jb. 


Lis PENDENS: HOMESTEAD: CASE ADJUDGED. Two parcels of land 
were mortgaged by husband and wife, and the husband then sold 
and conveyed one of them by warranty deed, and during the pen- 
dency of a suit of foreclosure, the purchaser sold and conveyed with 
the understanding that the tract so sold was to bear its proportion 
of the mortgage. This tract alone was afterward sold to satisfy the 
judgment of foreclosure. Held, that the other parcel could be sub- 
jected to its proportion of the mortgage debt, in favor of the owner 
of the parcel sold upon foreclosure ; and this although it had been 
set apart, as a homestead. to the widow and minor child of the 


mortgageor. Ib. 
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““SuBJECT TO MORTGAGE,” CONSTRUCTION oF. The words “ subject 

to mortgage’ in a conveyance of one of two parcels of land which 

had been mortgaged together, Held, not to imply that the incum- 

brance was to be satisfied wholly out of the parcel so conveyed, or 

thet —— assumed any personal liability for the mortgage 
ebt. 


RECITALS IN RECORDED DEED. The purchaser of a note secured by 
mortgage takes it subject to all the equities fastened upon it by stip- 
ulations or recitals contained in any recorded deed which forms a 
link in his chain of title. Orrick rv. Durham, 175. 


SuBROGATION: MORTGAGE. If a party purchasing land subject toa 
mortgage, contracts with the mortgageor to pay the mortgage debt, 
and afterward the mortgageor is coinpelled to pay it himself, he will 
be subrogated to the rights of the mortgagee as against such pur- 
chaser and any one claiming under him with notice. Jb 


REs JUDICATA: MORTGAGE. The maker of a note secured by mort- 
gage was sued upon the note, suffered judgment and paid the judg- 
ment. He then brought this suit against the plaintiff in the judg- 
ment, who held another mortgage upon the same land, for the pur- 
eee of having: himself subrogated to the rights of the original 
1older of the paid note and having the mortgage which had secured 
it enforced as a first lien on the land. Held, that the judgment in 
the first action was no bar to this. Ib. 


A MORTGAGE .OF PERSONAL PROPERTY NOT YET IN ESSE, the production 
of which is in the contemplation of the parties, will impose a lien 
in equity thereon when produced. Following Wright v. Bircher, 72 
Mo. 179. Rutherford v. Stewart, 216. 


DEED OF TRUST OF PERSONAL PROPERTY: VALIDITY AS AGAINST 
CREDITORS. To make a deed of trust of personal property valid as 
against other creditors, it will be sufficient if either the deed is ac- 
knowledged and recorded, or possession is given to the trustee. If 
the deed is so acknowledged and recorded, possession need not be 
given, even though called for in the deed. he State ex rel. Cochran 


v. Cooper, 464. 


: DESCRIPTION. A conveyance described the property con- 
veyed as “ the stock of merchandize and all other personal property 
now contained in the store-room ocenpied by”’ R. & Co. in F., “listed 
and invoiced and of the value of $3,113.92 as per schedule made.” 
Held, a sufficient description, especially when accompanied by the 
schedule. Jb. 





: TRUST TO SELL ON CREDIT. A conveyance to a trustee for 
the benefit of certain named creditors of the grantors to the exclu- 
sion of o‘hers, provided that the trustee might make a sale of the 
stock of goods conveyed in bulk, if desired, and upon such terms 
of credit as might be assented to by the grantors and a majority in 
interest of the secured creditors, Held, that this provision did not 
make it void on its face. Jd. 




















14. 


16. 
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A PURCHASER IN GOOD FAITH, without notice, of real estate notes 
executed by a debtor to cover up his property, takes a good title. 
Fury v. Kemper, 477. 





In such a case, a bill by the debtor to enjoin the foreclos- 
ure of the deed of trust against the purchaser, presents no equity. 
Ib. 


That the note-broker who sold the notes knew of the fraud- 
ulent character of the notes and deed of trust, does not affect with 
notice the purchaser, who bought on the faith of the record title. 





DEEDS ON TRUST, SALE UNDER. A sale under a deed of trust given 
to secure the payment of a debt and authorizing sale when the debt 
is due, is absolutely void and passes no title if made before the debt 
becomes due. Long v. Long, 644. 


Trustees. No party interested in adebt secured by a deed of trust 
ought to be a trustee in the deed, nor ought the son of a party— 
certainly not without the debtor’s knowledge of his interest and 
consent to his appointment. Ib. 


DEPOSITIONS. 


Tue trial court refused instructions to the effect that depositions are en- 


titled to the same weight and credence as oral testimony. Held, 
noerror. The State v. Grant, 113. 


DOMICIL. 


A MERE residence of a temporary nature with no present purpose of an 





estabiished abode, is not suflicient to constitute a person a resident 
of this State; but if one leaves his home in another state and brings 
his household goods into this State, and takes lodging here with 
an intent then formed of making his home in this State, without a 
presentintention of removing therefrom, this would constitute him 
a resident from the time he moved into the State. Scovill v. Glass- 
ner, 450. 


See Husspanp anp WIFE. 


DOWER. 


THE DAMAGES RECOVERABLE FOR DETENTION of dower are one-third of 
the net yearly value of the land in the past, reasonably used, with- 
out reference to any improvements put on it by the defendant, and 
after deducting taxes paid by him; and the yearly allowance in lieu 
of dower is one-third of the present yearly value of the ground rent 
in its present condition, not including the rental value of the im- 
provements. Griffin v. Regan, 73. 
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ACTION FOR DOWER: MODE OF ESTIMATING MONEY JUDGMENT. In an 
action for dower, the court having ascertained that the land was not 
susceptible of division, left it to the jury under proper instructions 
to determine, and the jury, by a special verdict, did determine, (1) 
The damages already sustained by the demandant, (2) The present 
yearly value of the premises; and the court entered judgment for 
the past damages and one-third of the present yearly value. Held, 
correct. Ib. 


: JUDGMENT MUST BE SPECIAL. Under the statute, (R. S. 1879, 

@ 2228,) the only money judgment recoverable in an action for dower 

isa adhe we judgment against the land in which the dower is de- 
mandable. A general judgment against the defendant will be error. 
Ib. 





CovENANTS AGAINST INCUMBRANCES: DOWER: DAMAGES. An out- 
standing dower interest existing at the date of a convey ance, consti- 
tutes a breach of a covenant “to defend and | warrant against all 
persons, claims, liens, titles and incumwurances.”” The breach occurs 
as soon as the covenant is made; but until at is an actual loss or 
eviction, or its equivalent, the damages recoverable are only nomi- 
nal. The covenant runs with the land, and where possession is 
given, enures to the benefit of a subsequent grantee. Walker v. 
Deavrer, 664, 


The liability of a covenantor to indemnify against 
a staies for dower must be determined by the law in force at the 
time the covenant was made. If no dower existed then, subsequent 
legislation creating it could not make him liable. But if there was 
a dower right, which only became consummate after a change in 
the law as to the mode of assignment, and it is assigned according 
to the new law, the covenantor is liable. Jb. 








: DOWER ACT oF 1825. By the act of 1825 it was pro- 
vided that no widow should be entitled to dower until all her hus- 
band’s just debts were paid. While this wasin force, a husband 
sold land with warranty but without his wife’s relinquishment of 
dower. Itsubsequently passed through the hands of several success- 
ive purchasers, each of whom covenanted against incumbrances. Af- 
ter the death of the husband his widow sued the last purchaser for 
dower and obtained judgment. He paid the judgment and fell 
back upon his grantor, who in turn paid and fell back upon the heirs 
of the first purchaser. They defended upon the ground that their 
ancestor’s grantor (the husband of the doweress) had died insolv- 
ent, that the payment of any sum for dower would create a liability 
on the grantor’s covenant, which, by reason of the insolvency of his 
estate, they would be unable to enforce, and, therefore, under the 
act of 1825, above mentioned, the widow was not entitled to dower. 
No suit had been brought against the husband’s estate to establish 
a debt on account of this covenant. Jield, that the defense was un- 
tenable. R. 8S. 1825, p. 332, 2 1. 





: EVICTION. To entitle the plaintiff to recover on a covenant 
against incumbrances, it is not necessary to show actual eviction. 
If the incumbrance (sue h as a dower right) has been established by 
ao roceedings, and he has paid the judgment, that is sufficient. 
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: JUDGMENTINTER ALIOS AS EVIDENCE. Where a widow ob- 
tained judgment for her dower interest in land, and defendant paid 
the judgment and then sued and obtained judgment against his 
immediate grantor for the amount so paid. and the latter paid this 
judgment and inturn sued the heirs of his grantor on their ances- 
tor’s covenant; Jield, that the record of the judgment in favor of 
the widow, though res inter alios actu for other purposes, wasadmis- 
sible for the purpose of showing the eviction. Jb. 





-: MEASURE OF DAMAGES: DOWER. The damages recoverable 
on a breach of covenant against incumbrances, are what the cove- 
nantee has paid to extinguish the incumbrance, if he has paid a rea- 
sonable and fair price, without reference to the value of the land or 
the purchase money. Hence, where the incumbrance was a dower 
right, and the plaintiff had paid it off, and the defendant, who had 
purchased from the husband of the doweress, showed that while he 
1eld the land there was no increase in its value; cd, that the 
plaintiff was nevertheless not limited in his recovery to one-third 
of what defendant had paid for the land. Jb. 





10. Dower. The age and health of a doweress are not to be taken into 
consideration in determining the annual value of her dower interest. 


11. CovENANT: EVICTION: JUDGMENT FOR DOWER. A judgment assess- 
ing the annual value of plaintiffs dower in land and requiring the 
defendant to pay the same from year to year, together with payment 
as required, constitute such eviction as amounts toa breach of a 
covenant against incumbrances. 


ECCLESIASTICAL LAW. 


DECISIONS OF CHURCH JUDICATORIES: CONSTITUTIONAL LAW. It is 
the established doctrine that in matters purely ecclesiastical, not 
affecting property rights, the decisions of the proper church judica- 
tories made in good faith, are conclusive upon civil tribunals. The 
provision of the constitution, (2 10. art. 11,) that the courts of jus- 
tice shall be open to every person, and certain remedy afforded for 
every injury to person, property or character” in no manner alters 
this rule. It means only that for such wrongs as are recognized by 
the law of the land the courts shall be open and afford a remedy. 
Landis v. Campbell, 433. 


EJECTMENT. 


CovENANTS FOR TITLE: LIABILITY OF COVENANTOR. The fact that the 
defendant in ejectment evicted under title paramount was not 
in possession Be sa the ejectment was brought, is no defense to an 
action by him against his grantor on covenants of warranty, where 
it appears that the grantor himself defended the ejectment. Jones 
v. Whitsett, 188. 


EMINENT DOMAIN, 


Tur existence of a power to take property for public use, may be con- 
troverted at any stage of the proceedings. City of Lopkins v. Kan- 
sas City, St. Joseph & Council Blujfs Railroad Company, 98+ 





to 





INDEX. 
EQUITY. 


Practice IN EQUITY. A decree in equity must be founded upon facts 
consistent with and embraced within the pleadings. The prayer 
for general relief authorizes the court to grant any relief within 
these limits, but not beyond. If a state of facts not pleaded is de- 
veloped at the trial, the pleadings should be amended; other- 
wise they cannot be made the basis of any relief. Newham v. Ken- 
ton, 382. 


EQUITABLE RELIEF FOR TORT: INSOLVENCY OF WRONG-DOER: FRAUD. 
F.and H. holding notes secured by a joint mortgage on certain land 
and a frame dwelling house thereon, obtained a decree for foreclos- 
ure of the mortgage, sale of the property and pro rata application of 
the proceeds to the payment of their demands. On the eve of the 
sale, which took place under this decree, H. expecting F. to become 
the purchaser, and intending to defraud him, moved the house 
and placed it upon land of hisown. F. in ignorance of what H. 
had done, bid and bought at the sale, the price bid being but a 
small part of the aggregate amount of the mortgage debts. H. was 
insolvent. Jield, that ordinarily F.’s remedy against him would be 
an action for damages, but as this, owing to his insolvency, would 
be fruitless, F. might maintain a proceeding in equity to recover of 
II. the value of the house with interest, and to subject his land and 
the house to the payment thereof ; and it was immaterial whether 
the maker of the notes was solvent or not. Tox v. Hubbard, 390. 


REMEDIES AGAINST ESTATES OF DECEDENTS: PROBATE JURISDICTION ¢ 
CHANCERY JURIspicTION. Full power and jurisdiction exist in our 
probate courts to aflord a complete and final administration of es- 
tates of deceased persons. If a creditor, after administration is 
closed, seeks a remedy through the courts of chancery, very strong 
and satisfactory reasons must be shown therefor. French v. Strat- 
ton, 510. 


Equity: JUDGMENT BELow. It isthe custom of this court in cases of 
equitable cognizance, to defer somewhat to the findings of the trial 
court. JJendricks v. Woods, 590. 


WHIFE’s EQUITY FOR RELIEF AGAINST HUSBAND’S CONVERSION OF PERSON- 


ALTY: Rieper v. Rieper, 352. 


ESTOPPEL. 


1. A dedication of land to public use may take place by user and as 





sent without a deed. But to constitute such an estoppel in pais the 
intent of the owner to make the dedication in this way must be 
clearly shown. McShane v. City of Moberly, 41. 


Tue owner of Jand subject to a mortgage dedicated a piece of it to the 
public use for a street. ‘The mortgagee knew of the dedication and 
made no dissent; his mortgage being all the time on record. Two 
years later the land was sold under the mortgage; J/eld, that the 
dedication did not bind the purchaser, the acts of the mortgagee not 
amounting to an estoppel in pais. 6. 
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InrorMATION known tothe party receiving it to be nothing more 
than an opinion or estimate, if honestly given, will not support an 
estoppel. Hammerslough v. Kansas City Building, Loan & Savings As- 
sociation, 81, 


SEE PARTNERSHIP, 


EVICTION. 


WHAT CONSTITUTES AN. Walker v. Deaver, 664, 








EVIDENCE. 


Tne consideration of a written agreement may be proven by parol. 
Liebke v. Knapp, 22; Hall v. Morgan, 47. 


WHERE a quarter section corner had been lost, a survey made by a 
county surveyor in accordance with the government field notes, was 
admitted in evidence to establish its true location, notwithstanding 
the mode provided by statute, (Wag. Stat., 1312, 2 31,) for estab- 
lishing such corners had not been followed. Coe v. Griggs, 35. 


Ix an action upon an account stated, if necessary, evidence of earlier 
transactions as a foundation for the settkement and in explanation 
thereof, is admissible; but an inquiry into the merits or demerits 
of the prior transactions, as ground of recovery or defense, is inad- 
missible. Aoegel v. Givens, 77. 


PRINTED LAWS AND ORIGINAL ROLLS, AS EVIDENCE OF THE CHAR- 
TER OF A TOWN: EXCEPTIONAL CASE. The original roll, as deposited 
with the Secretary of State, is the best evidence of a legislative en- 
actment. Yet, where there was a discrepancy between the charter 
of a town as published in the printed laws of the State and the stat- 
ute roll on file in the office of the Secretary of State, in this, that 
in the former it was provided that the trustees of the town might 
impose fines for breach of any of their ordinances, not to exceed 
$20 in amount, and, in the latter, the word “twenty” was ninety : 
and trom aught that appeared in the record this discrepancy was 
first brought to the attention of the defendant upon his trial, about 
twenty years after the enactment of the charter; in an action by the 
town to recover of hima penalty of $90 for refusing to take outa 
merchant’s license, as required by ordinance; eld, that under the 
exceptional circumstances of the case, the printed copy of the char- 
ter would control in determining defendant’s liability. Town of Pa- 
cific v. Seifert, 210. 


: EVIDENCE. In an action against the estate of a deceased 
»erson for services performed for him during his lifetime, Held, that 
1is will making provision for the plaintiff was properiy admitted in 

evidence as corroborative of the claim made in defense that the 
position of plaintiff was that of a member of the family of the de- 
ceased, and as bearing upon the supposed undertaking to pay wages 
for his services. Cuwell v. Roberts, 218. 
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WEIGHT OF EVIDENCE. It is rarely the case that appellate courts in- 
terfere with the discretion of the trial courts in directing a new trial 
on a mere question of weight of evidence. The credibility of wit- 
nesses and the probative force of a given fact are peculiarly within 
the province of a jury. It is only where this court 1s well satisfied 
of a palpable disregard of law and evidence on the part of the trial 
jury, and that the trial court in refusing a new trial has wrought 
manifest injustice, or shown an unjudicial bias, that it feels it to be 
its duty to interfere. Whitsett v. Ransom, 258. 


Apmissions. Conversations had between parties to the record after 
suit begun, are receivable in evidence as admissions. Scovill v. 
Glassner, 419. 


ANTECEDENT THREATS AS EVIDENCE. In an action-for malicious de- 
struction of personal property, declarations or threats of a general 
character made by the defendant in advance of the act charged and 
pointing to its commission, are competent evidence, and this with- 
out reference to their nearness or remoteness in point of time. Car- 
ver v. Huskey, 509. 


PAROL EVIDENCE IS ADMISSIBLE to show that a paper offered as a cer- 
tified copy of a decree isa forgery. The State v. Gonce, 600. 


JUDICIAL NOTICE OF INCORPORATION OF TOWN. See City of Hopkins v. 


Kansas City, St. Joseph & Council Bluffs Railroad Company, 98. 


Or rureats. See The State v. Grant, 113. 
OF OTHER OFFENSES. See The State v. Grant, 113. 
OF TITLE TO PERSONAL PROPERTY. See Mertens v. Kielmann, 412. 


AGENT’S DECLARATIONS AS EVIDENCE AGAINST PRINCIPAL. See Scovill v. 


Glassner, 449. 


IN ACTION FOR MALILICIOUS PROSECUTION. See Scovill v. Glassner, 449. 


JUDGMENT INTER ALIOS AS EVIDENCE. See Walker v. Deaver, 664. 


SEE PRESUMPTIONS. 
STATUTE OF FRAvuDs. 


WITNESSES. 


EXECUTIONS. 


Unper the act of 1874, (Laws 1874. p. 118,) the right of the vendor 
of personal property to levy on it for the purchase price, confers no 
lien on it so as to bind it in the hands of a transferee, but simply 
ag the purchaser from claiming it as exempt. Parker v. 

es, 88. 
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2. CusTopiA LEGIS: REPLEVIN. Property held under judicial process can- 
not be taken under other judicial process. Hence, where property 
levied upon as belonging to A has been replevied by B under claim 
of title, it cannot be again taken under execution against A while 
the action of replevin is pending and undetermined. Bates County 
National Bank v. Owen, 429. 


MoTION FOR EXECUTION AGAINST STOCKHOLDER: EXCEPTIONS. See Allen 
y. Benton, 165. 


Bip AT EXECUTION SALE: LIABILIPY OF SHERIFF FOR FAILURE TO ENFORCE. 
See The State ex rel. Matney v. Spencer, 314. 


EXECUTION SALES. 


See OFFICES AND OFFICERS. 


EXTRINSIC EVIDENCE. 


SEE EvIpENcE. 


FENCES. 


LAWFUL FENCE WITHIN RAILROAD LAw. See King v. Chicago & Alton 
Railroad Company, 328. 


FORCIBLE ENTRY AND DETAINER. 


In an action of forcible entry and detainer, a summary judgment can- 
not be rendered against the surety on the appeal bond, as in or- 
dinary cases of appeal from justices of the peace. Gray v. Dryden, 
106. 


FOREIGN CORPORATIONS. 


OBLIGATIONS TO SECURE LOANS TO, LEGALITY OF UNDER MISSOURI LAW: 
STARE Decisis. See Long v. Long, 646. 


FRAUDULENT CONVEYANCES. 


1. THE SUPREME CouRT approves the finding of the court below that the 
deed assailed in this case for fraud against creditors, was bona fide, 
Ryan v. Young, 30. 


2. A voluntary conveyance made by a debtor in embarrassed circum- 
stances, is constructively fraudulent, and will be set aside at the 
instance of a creditor without proof of actual fraud. Bohannon v. 

Combs, 305. 
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SUIT TO SET ASIDE A CONVEYANCE FOR FRAUD. A creditor cannot 
maintain a bill in equity to set aside a conveyance of his debtor as 
fraudulent, until his demand has been reduced to judgment: and 
this means a judgment in this State, not a judgment of a sister 
state. Crim v. Walker, 335. 


CHANGE oF possession. To make a sale of personal property valid 
as against creditors of the vendor, the vendee must, within a rea- 
sonable time (regard being had to the situation of the property) 
take actual, open, notorious and unequivocal possession, and the 
change of possession must be continued. The mere marking of the 
yroperty will be of no avail if there is no change of possession. 
) ene v. Nelson, 522. 


. When it appears from the undisputed facts that there is 
no such change of possession, the court should, as matter of law, 
declare the sale fraudulent. Jb. 


To impeach a conveyance on the ground of intent to evade future 
liabilities, an actual intent to defraud the holders thereof must be 


shown. Bayha v. Kessler, 555. 


FRAUDULENT REPRESENTATIONS. 


Bona FIDE PURCHASER: FRAUDULENT REPRESENTATIONS: ADEQUATE 
“REMEDY AT LAW: LACHES: CONDITION SUBSEQUENT. Ina suit to set 
aside a conveyance to a railroad company of twelve acres of land, 
the petition stated that the consideration thereof was the location 
of a depot on said land, and that by the terms of the deed said land 
was to be used for depot purposes alone; that the grantor did not 
know what quantity of land was necessary for such purposes and 
relied upon the company for information, that the company repre- 
sented that about twelve acres were required; that only three acres 
had been or could be used for that purpose, and that the remaining 
nine acres were not used for any purpose except a small portion by 
other parties by permission of the company. Held, that this peti- 
tion was demurrable on the grounds, Ist, That it contained no allega- 
tion that the consideration was expressed in the deed, and none 
that the defendant or his grantors, purchasers from the company, 
took with actual notice thereof. 2nd, That it contained no allega- 
tion that the representation made was for a fraudulent purpose or 
was knowingly false. ‘The allegation as made shows nothing more 
than the expression of an opinion. 3rd, It appeared that there was 
a right of entry for condition broken, and there was no allegation of 
an entry or claim of forfeiture for more than twenty years. There 
was, therefore, an adequate remedy at law, and laches. 4th, The 
only allegation of connection between the grantor and plaintiff was 
that “‘ plaintiffs are the only parties interested in said real estate ad- 
versely to defendant ;” and conditions of the above character enure 
only to the grantor and his heirs. Jones v. St. Louis, Kansas City & 


Northern Railway Company, 92. 


; RELEASES OF LEGATEES PROCURED BY FRAUD. Acq.ittances 
and releases of an executor by residuary legatees acknowledging 
full payment of their legacies, Held, upon the evidence, to have 
been procured by fraudulent representations and concealments, 
and to be, consequently, invalid. Houes v. Shepherd, 141. 
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GIFTS. 


By WIFE TO HUSBAND. See Rieper v. Rieper, 352. 


GUARDIAN AND WARD. 


WARD NOT LIABLE TO PERSONAL JUDGMENT FOR MONEY. It is well 
settled that the probate court cannot render a judgment against 
a ward which shall bind him personally. If upona settlement 
it appears that the guardian has expended more money for the 
use of the ward than came into his hands, and a balance is found 
due the guardian, the probate court has no power to render judg- 
ment against the ward for the balance, nor does the finding have 
the force and effect of a judgment; neither can the guardian have 
recourse on the ward for such balance, unless there be an express 
or implied promise by the ward to pay; and this is so, even though 
the settlement be final, and the ward of full age and present in court 
when itis made. Brown v. Chadwick, 587. 


] 


2. Case apsupcep. The guardian of a person of full age, lately in- 
sane but found by the court to have been restored to sanity, paid 
over to his late ward a sum of money as the balance of his estate 
unexpended. Upon a final settlement in the probate court subse- 
quently made by the guardian, it was found by the court that there 
was a balance due the guardian. The ex-ward was present and ex- 
amined the account. In an action by the guardian to recover this 
balance; Held, that the record of the probate court was not admis- 


sible as a judgment, but was admissible as tending to show a settle- 
ment inter partes. 


HEIRS 


LIABILITY ON COVENANT OF ANCESTOR. See Walker v. Deaver. 664 


HOMESTEADS AND EXEMPTIONS, 


Lis PENDENS: HOMESTEAD: CASE ADJUrGED. Two parcels of .and 
were mortgaged by husband and wife, and the husband then sold 
and conveyed one of them by warranty deed, and during the pen- 
dency of a suit of foreclosure, the purchaser sold and conveyed with 
the understanding that the tract so sold was to bear its proportion 
of the mortgage, This tract. alone was afterward sold to satisfy the 
judgment of foreclosure. Held, that the other parcel could be sub- 
jected to its proportion of the mortgage debt, in favor of the owner 
of the parcel sold upon foreclosure ; and this although it-had been 
set apart, as a homestead, to the widow and minor child of the 
mortgageor. Hall v. Morgan, 47. 


2. Homesteap. The homestead reserved to the widow and minor 
children of a deceased debtor does not become liable to his debts 
alter the widow dies and the children come of age. The statute 
exempts it absolutely. Wag. Stat., 698,25. French v. Stratton, 560. 
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ABSCONDING HUSBAND! WIFE’S RIGHT TO CLAIM EXEMPTIONS. See Griffith 
v. Bailey, 472. 


HOMICIDE. 


1. EvipeNce oF OTHER OFFENSE. An officer suspected a person of 
theft of goods in his possession: the oflicer thereupon attempted an 
arrest of such person, and was slain by such person to prevent the 
arrest; Held, that on atrial of one accused of such homicide, the 
State was properly allowed to prove that the goods in the possession 
of the slayer had in fact been stolen shortly preceding the homicide, 
although such theft was not discovered until the next day after the 
homicide. It is a matter of common experience that those who 
engage in crime, especially in that of theft, while yet in the posses- 
sion of the fruits of the crime and while engaged in carrying away 
the things stolen, act in a manner altogether diflerent from those en- 
gaged in honest pursuits. The evidence of the larceny was, there- 
fore, admissible on the ground of furnishing “indications” to the 
officer by the manner and demeanor of the criminal possessed of the 
fruits of the crime. It was also admissible as showing a motive for 
escape from arrest and punishment on the part of him who first 
committed the larceny and afterward the homicide. Henry, J.. dis- 
sented from this proposition. The State v. Grant, 113. 


2. Tureats. On atrial for the homicide of a policeman, it is compe- 
tent for the State to show that anterior to the homicide the accused 
made threats “‘ against policemen” generally ; and this, whether the 
threats were recent or remote. 


8. HomicipE IN SELF-DEFENSE. If one kill another in self-defense, 
it is justifiable homicide; and the fact that he intended not to kill 
but only to disable, does not make it manslaughter. The Statev. 
Jones, 441. 


4. MANSLAUGHTER, FOURTH DEGREE. Unless a homicide is involun- 
tary, or there is a sudden heat or quarrel, the offense is not man- 
slaughter in the fourth degree. Jb. 


5. ACTION FOR HOMICIDE: EVIDENCE OF DEFENDANT'S FEARS. In a 
civil action for the wrongful killing of plaintiff’s husband, the de- 
fendant offered to testify what his apprehensions were when he 
fired the fatal shot. Held, not competent evidence. Nichols v. Win- 
Srey, 544. 


6. SELF-DEFENSE. The accepted doctrine is, that when a person ap- 
prehends that some one is about to do him great bodily harm, and 
there is reasonable cause for believing the danger imminent that 
such design will be ee he may safely act upon such ap- 
pearances, and may even kill the assailant if that is necessary to 
avoid the apprehended danger; and the killing will be justifiable 
although it may afterward turn out that the appearances were false 
and there was in fact neither design todo him serious injury ner 
danger that 1t would be done. He must decide at his peril upon 
the force of circumstances in which he is placed, for that isa matter 
which will be subject to judicial review. But he will not act at his 
— of making that guilt if appearances prove false which would 

innocent had they proved true. Ib. 
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AcTION FOR HOMICIDE; BURDEN OF PROOF: SELF-DEFENSE. In a 
civil action for homicide the burden of proof is upon the plaintiff 
to show that the killing was wrongful. If it was done in self-de- 
fense that fact may be proven under the general issue; but if it is 
specially pleaded the burden still does not shift to the defendant. 
db. 


ACTION FOR HOMICIDE: MEASURE OF DAMAGES. In a civil action 
for homicide the jvry were instructed that in finding their verdict 
they were not restricted to the damages which were the necessary 
result of the killing, “ but were free to consider all the circum- 
stances.” J/eld, that this carried with it the implication that the 
circumstances were aggravating; and where (as here) the evidence 
was of a mitigating character, it was error to give it; at least when 
not accompanied by any instruction as to the effect of mitigating 
circumstances. Jb. 


HUSBAND AND WIPE 


A wipow seeking to recover assets of the e-tate of her deceased 
husband, under Wagner’s Statutes, sections 7, 8, 9, 10 and 11, page 
85, 1s not required to surrender to the administrator the property 
she is entitted to keep as her separate property. ans v. Lans, 53. 


A CERTIFICATE of acknowledgment by a married woman of a deed, 
made in the year 1876, recited that she acknowledged, on an exam- 
ination apart from her husband, that she executed the same freely, 
etc. Held, that it was not defective because it omitted to recite that 
the examination was “ separate’’ as well as “apart” from her hus- 
band. Belo v. Mayes, 67. 


A CERTIFICATE of acknowledgment by a married woman of a aeed, 
made in substantial conformity with statutory requirement, is only 
prima facie evidence of the facts recited in it; and parol evidence is 
admissible to show the contrary. Jb. 


A PRIVY EXPLANATION of the contents of a deed by the oilicer to 
a married woman acknowledging the same, is not required by the 
statute. Ib. . 


THE EXAMINATION OF THE WIFE separate and apart from the hus- 
band, required by the statute, means an examination out of the 
resence of the husband, so that he cannot communicate by word, 
ook or motion. Jb. 


A married woman and her husband joined in executing a conveyance 
of land, the legal title of which was vested in her in fee, in trust to 
secure the payment of a debt. After the deed was delivered it was 
discovered that the name of the trustee agreed upon had been 
omitted. Thereupon the beneficiary, in the absence and without 
the consent of the grantors, caused the trustee’s name to be inserted. 
Held, that the deed as delivered did not pass either the wife’s title 
or the husband’s marital interest, and the alteration did not cure 
the defect. If the wife’s interest had been a separate equitable es- 
tate the deed as delivered would have been good as an equitable 
mortgage. Hord v. Taubman, 101. 
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Tne possession by the wife of land to which she has the legal title 
is the possession of the husband ; and she is not a necessary party 
to an action for injury to the possession. Gray v. Dryden, 106. 


MARRIED WOMAN’S DEED! VOID CERTIFICATE OF ACKNOWLEDGMENT. 
Where the certificate of acknowledgment of a married woman’s 
deed is fatally defective, and the deed is for that reason of no 
validity either as a conveyance or a contract, it confers upon the 
grantee no equity upon which to base a decree giving him the legal 
title, Bagby v. Emberson, 139. 


GIFT BY WIFE TO HvusBAND, If it be allowable at all for a married 
woman to make a parol gift of her separate personal property to 
her husband, since the Married Woman’s Property Act of 1875, 
(Acts 1875, p. 61,) the conservation of the legislative purpose as 
evinced in that act, should at least incline the courts to exact the 
most cogent proof to establish such a gift. Rieper v. Rieper, 352 


CONVERSION BY HUSBAND OF WIFE'S PROPERTY: HER REMEDY: 
EquITy. A married woman whose separate personal property had, 
without her consent, been delivered by her bailee to her husband, and 
by him been converted to his own use, brought this action to subject 
to the payment of the indebtedness thus arising a stock of goods in 
the hands of her husband, and praying for the appointment of a re- 
ceiver. The goods were not the identical property converted, but 
were purchased in part, but in part only, with the proceeds of that 

roperty. J/eld, that the equitable principle which prevents the 
ollowing of a trust fund aiter it has changed its form and become 
mingled with and undistinguishable from the rest of the trustee’s 
property, had no application, and that the action could be maim 


tained. Jb. 


: : CREDITORS’ BILL: DISTRIBUTION OF FUND. eld, also, 
that in such case the married woman had no lien at the outset, an« 
did not acquire one by the institution of the action; that her posi- 
tion was that of a general creditor, and she was entitled to share 
pro rata, and not otherwise, with other general creditors who had 
come in and proved up their demands before distribution of the 
fund in the hands of the receiver; but that her equity was supe- 
rior to that of the bailee, who was also one of the general creditors. 


Ih. 





. ABSCONDING HUSBAND: WIFE’S RIGHT TOCLAIM EXEMPTIONS: DOMICIL: 


ATTACHMENT. A married man, apprehending arrest for crime, fled 
from this State, leaving his wife behind. Shortly afterward she sold 
some of the household goods of the family, and taking the rest with 
her went to the house of her father-in-law in Kansas, where her 
husband soon joined her, and where they remained together till he 
was arrested and brought back to Missouri during the same year. 
She returned with him. In the meantime a creditor had attached 
certain goods of a household character belonging to him There 
was no direct evidence that either husband or wife intended to 
make Kansas their home. Jield, that the husband had absconded 
within the meaning of section 2348, Revised Statutes; that under 
that section his wife had the right to claim the attached property 
as exempt; that by leaving Missouri and going 10 Kansas, under 
the circumstances, she had not given up her domicil in Missouri, 
and so had not forfeited this right; and that the right was ne: 
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barred by the mere fact that the attachment was based on an affi- 
davit which alleged that her husband was about to move from the 
State with intent to change his domicil. Grifith v. Bailey, 472. 


13. : HUSBAND AND WIFE. The fact that the vendor is a 
peer woman will be no bar to the enforcement of the contract 
here; and this on the ground that though the contract was not 
originally enforceable against her, yet as ‘she has voluntarily per- 
formed her part of it, there is no reason for exonerating the vendee. 
Walker v. Owen, 563. 





14. : : AFFIRMANCE BY MARRIED WOMAN. Where a woman 
under coverture at the time of making an agreement with respect 
to her land afterward becomes discovert and, then affirms the con- 
tract by suing on it, she may maintain the action. Jb. 





15. MARRIED WOMAN: JUDGMENT AGAINST: HER REMEDY. This court 
will not reverse a judgment against a defendant on the ground that 
she is a married woman, when that fact appears only by the caption 
of the petition. The caption is mere descriptio personae. If she is in 
fact a married woman, she has her remedy by writ of error coram 
nobis. Walker v. Deaver, 664. 


16. ——: LiaBILIty To action. Where the liability of a married 
woman arises on an obligation existing against her prior to covert- 
ure, she and her husband are properly joined as defendants in the 
action, and judgment should go against both. Jb. 


MEASURE OF DAMAGES FOR DETENTION OF DOWER. See Griffin vy. Regan, 
73; Walker v. Deaver, 664. 


IMPROVEMENTS. 
IN COMPUTING DOWER. See Griffin v. Regan, 73. 


DESTRUCTION OF, AFTER POSSFSSION TAKEN. See Walker v. Owen, 564. 


INFANCY. 


Ser PARENT AND CHILD. 


INFORMATION 


CrImMINAL LAW: “INFORMATION.” The term “information,” as used 


in section 12, article 2o0f the constitution of 1875, is to be under- 
stood in its common law sense, i. é., a criminal charge exhibited by 
the attorney general or other proper officer. The aflidavit of a pri- 

vate individual is not an information, and will not, therefore, sup- 
port a prosecution for crime. The State v. Kelm, 515. 


46—79 
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INJUNCTIONS. 


AN INJUNCTION AGAINST SALE OF LAND UNDER DEED OF TRUST was 
sought by a subsequent purchaser thereof; and his vendor, who 
was the maker of the trust deed, the payee of the note secured 
thereby, the trustee and the parties claiming to be the then legal 
holders of the note, were male defendants. It appeared that the 
maker of the trust deed, by reason of some mistake in the calcula- 
tion of the amount of debt, had executed two notes, instead of one, 
which were substantially alike except in amount, and that he neg- 
ligently failed to destroy the note not needed, and that both came 
into the possession of the payee who negotiated both for his own 
use. This court upon an examination of the evidence finds (1) 
That the note corresponding in amount with that described inthe 
deed of trust, and held by the parties defendant claiming to be the 
legal holders thereof, is the genuine note intended to be secured by 
the trust deed, and that such parties hold the same as collateral se- 
curity for an indebtedness to them by the payee; (2) That the 
plaintiff, who had paid the spurious note to the payee upon his 
threat to foreclose the deed of trust, was divested of any equity he 
might thereby have acquired by the maker having refunded the 
amount to him, and that he held the land subject to the lien of the 
genuine note, and thatthe maker acquired no equity by the payment 
of the spurious note, because, prior thereto, he had received notice 
of the genuine note, and its settlement had been solicited of him; 
and (3) Asevidence had been offered of the payment of the indebt- 
edness for which the genuine note was collateral, and excluded by 
the trial court, Held, that the case be remanded with direction to 
receive such evidence, and if the trial court should find such in- 
debtedness to have been paid, to make the temporary injunction 
perpetual, and if not, to dissolve the injunction and dismiss the 
bill. Greenwade v. McCormack, 13. 


EQUITY : TO RESTRAIN ENFORCEMENT OF SECURITY, FOR UNCERTAINTY. 
Equity will sometimes restrain the enforcement of a security until 
the amount of the indebtedness it covers is ascertained ; but this 
rule does not apply where the uncertainty as to amount is a thing 
inherent in the nature of the transaction and was in the contempla- 
tion of the parties at the time the indebtedness was created, as in 
the case of a note and deed of trust given to secure a loan on the 
usual plan from a building association. Hammerslough v. Kansas City 
Building, Loan & Savings Association, 81. 


Upon the dissolution of an injunction in this case the defendant was 
allowed, as damages, $100 for his attorneys’ fees. Held, not exorbit- 
ant. 


INSTRUCTIONS. 


Ox re-trial the lower court is directed to substitute the words “ rea- 
sonable suspicion” or ‘‘ probable suspicion,” for the word “be- 
lieved,” in an instruction formerly approved. The State v. Graut, 113. 


Instructions which announce mere abstract propositions of law, 
or single out and comment upon particular facts, are properly re- 
fused. Kendig v. Chicago & Alion Railroad Company, 208. 
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Precepents. In framing instructions on well settled points, it is 
best to adhere to precedents long and well established; it is always 
hazardous to travel out of the beaten path. The State v. Stein, 330. 


AN instruction which assumes a contested fact, is bad. The State v. 
Wheeler, 366. 


HARMLESS ERROR. This court will not reverse a judgment for error 
in instructions given below, if it is manifest that the appellant has 
not been injured. Morris v. Hannibal & St. Joseph Railroad Company, 
368. 


Iris not safe in a series of instructions to trust largely to the con- 
tinuity in reasoning and the logical analysis of “the panel of twelve.” 
They are liable to be misled by the assertion of apparently distinct 
propositions in separate instructions, which might to the profes- 
sional mind be cognate and harmonious. The relation of one in- 
struction to another ought to be so near that their connection and 
meaning are obvious. Scavill v. Glassner, 450. 


ADMISSIONS OF COUNSEL. Where counsel at the trial admit as a 
fact a matter controverted in the pleadings, it is no error to refuse 
an instruction which assumes that that matter is still an open ques« 
tion. Stewart v. Nelson, 522. 


INSTRUCTIONS AS TO BURDEN OF PROOF. Where the plaintiff him” 
self has put in evidence the incidents of an occurrence from which 
the jury, within their province, might draw exculpatory inferences 
favorable to the defendant, it is error for the court to so instruct the 
jury as to convey a suggestion that the defendant must, by an addi- 
Sonal weight of evidence, exonerate himself. Nichols ¢. Winfrey, 
5 





$ : MITIGATING AND AGGRAVATING CIRCUMSTANCES. It 
is the province and duty of the court to tell the jury what would 
constitute, under the evidence, mitigating or aggravating circum- 
stances. They should not be allowed to indulge in conjecture on 
this point. Jd. 


INTEREST. 
See Usury. 


Promissory Nore. 


JOINDER ON ACTIONS. 


See PRactice. 


JUDGMENTS, 


Res Jupioara; MORTGAGE. The maker of a note secured by mort- 
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to 


gage was sued upon the note, suffered judgment and Sg the judg- 
ment. He then brought this suit against the plaintiff in the judg- 
ment, who held another mortgage upon the same land, for the pur- 
ose of having himself subrogated to the rights of the original 
older of the paid note and having the mortgage which had secured 
it enforced as a first lien on the land. Held, that the judgment in 
the first action was no bar to this. Orrick v. Durham, 175. 


JUDGMENTS ON PENAL BONDs. In an action ona penal bond, it is 
error to enter judgment simply for the amount of damages found. 
The judgment should be for the penalty of the bond with execu- 
tion hee the damages. The State ex rel. Cochran v. Cooper, 464. 


See FRAUDULENT CONVEYANCES. 
GUARDIAN AND WARD. 
PARTITION, 


PRACTICE. 


JUDICIAL NOTICE 


Wuen it is shown that a town or city has availed itself of the general 





law authorizing towns and cities to become incorporated, the courts 
will take judicial notice of the rights and powers conferred thereby. 
But the fact that a particular town or city has availed itself of the 
——_ of such law and become incorperated, must be proved. 

he courts will not take judicial notice of it. City of Hopkins v. Kan- 
sas City, St. Joseph & Council Bluffs Railroad Company, 98. 


JUDICIAL SALES. 


See OFFICES AND OFFICERS. 


JURISDICTION. 


JUSTICE’S COURTS: JURISDICTION : SUITS AGAINST COUNTIES. , Before 
the Revision of 1879 every justice of the — had jurisdiction of 
suits against his own county. Gammon v. Lafayette County, 223: 


- COUNTY COURT: JURISDICTION : SUITS AGAINST COUNTIES. Stat- 
utory authority conferred on the county court to audit and settle all 
demands against the county, Held not to be repugnant to the juris- 
diction of a justice of the peace over a suit against the county. Ib. 





? JURISDICTION’: SUITS AGAINST couNTIES. The statutory re- 
quirement that suits before a justice of the peace shall be brought 
in a township in which the defendant resides, or in adjoining town- 
ship, Held, not to be repugnant to the jurisdiction of a justice of 
the peace over a suit against the county. Jb. 
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CIVIL JURISDICTION NOT ACQUIRED BY USE OF CRIMINAL PROCESS: 
PRACTICE. ‘lhe criminal process ot the State cannot be used to take 
a person from one county to another, so as to subject him to civil 
process in the latter county. 

Where it 1s so used the tacts may be set forth by an answer in 
the nature of a plea to the jurisdiction, and will constitute a good 
defense. Byler v. Jones, 261. 


Practice. A defense to the merits may now be united in tiie same 
answer with a plea to the jurisdiction; but the court ought to settle 
the question of jurisdiction before permitting a trial on the merits. 
Ib. 


“Surv IN EQUITY FOR DECREE FOR TITLE.”’ By the act creating the 
special law and equity court of Jackson county, that court was not 
allowed jurisdiction ot ‘‘any suit in equity for decree for title.” 
The plaintiff in this case, having title to land subject toa deed of 
trust, brought this suit in that court to set aside a sale and annula 
deed which had been made by the trustee under the deed of trust. 
Held, that it was substantially a suit fora decree for title, and, there- 
fore, not within the jurisdiction of the court. Moise v. Franklin, 
518. 


OF CHANCERY IN MATTERS OF ADMINISTRATION. See French vy. Stratton, 


560. 


See BripGes. 


JustTice’s Courts. 


JURY. 


A juror will not be allowed to discredit or impeach his verdict. The 


State v. Fox, 109. 


CoMPETENCY OF JUROR WHO HAS FORMED OPINION. See State v. Stein, 330. 


1. 





JUSTICE COURTS. 


In an action of forcible entry and detainer, a summary judgment 
cannot be rendered against the surety on the appeal bond, as in or- 
dinary cases of appeal from justices of the peace. Gray v. Dryden, 
106. 


Appeats. The fact that only one of two plaintiffs has appealed, 
cannot of itself be ground for dismissal; the failure to appeal by a 
party unnecessarily joined as plaintiff, is not a bar to the prosecu- 
tion of an appeal by the other plaintiff. Jo. 


CHANGE OF VENUE: JUDGMENT. A judgment entered by a justice of 
the peace after a change of venue has been applied for, in due 
form, on the ground of prejudice on his part, is erroneous, but can- 
not be treated as a nullity in a collateral proceeding. Herryford 
v. Aitna Ins. Co., 42 Mo, 148: Beery v. Railroad Co., 64 Mo. 533, dis- 
tinguished. Colvin v. Six, 195 
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4. Srarements. A statement filed in a justice’s court, to be sufficient, 
must advise the defendant of the nature of the claim and be suffi- 
ciently specific to be a bar to another action. It must state facts 
and not merely conclusions of law. Hence, a statement in these 
words: “ Plaintiff states that defendant is indebted to him in the 
sum of $50 lawful currency, for which he asks judgment,” is insuffi- 


cient. Butis v. Phelps, 302. 


5. DeErEcTIVE SERVICE OF SUMMONS. By appearing generally before a 
justice and moving to set aside a judgment by default, a defendant 
waives any defect in the service of the summons. Gani v. Chicago 


& Alton Railroad Company, 502. 


: APPEAL. By appealing to the circuit court a defendant dis- 
, with the necessity of a regular summons before the justice. 





s 


7. JURISDICTION: RAILROADS. A justice of the peace of a township 
adjoining one in which live stock is killed on a railroad, has juris- 
diction of an action against the company to recover damages for the 


injury. Fitlerling v. Missouri Pacific Railway Company, 50 


: DEFECTIVE SERVICE OF SUMMONS. By appearing before a jus- 
tice of the peace and filing a general motion to set aside a judgment 
by default, a defendant waives any defect in the service of sum- 
mons, 

By appealing to the circuit court he dispenses with the necessity 
of a regular summons. 

By introducing evidence at the trial in the circuit court, he sub- 
mits himself to the jurisdiction of that court. 6. 





JURISDICTION IN SUITS AGAINST counTIES. See Gammon y. Lafayette 


County, 223. 
See AMENDMENTS. 


APPEALS. 


RaILRoaDs. 


LACHES. 


See FRAUDULENT REPRESENTATIONS, 


LANDLORD AND TENANT. 


LANDLORD AND TENANT. A lease contained a clause authorizing the 
lessee to revoke it at any time by giving three months’ written no- 
tice. Held, that this did not prevent the parties from subsequently 
making a contract of revocation without such notice, and if one 
was made and consummated by the acceptance of a new tenant, an 
answer alleging the fact set up a good defense to an action on the 
lease for rent accrued after the revocation. Hutcheson v. Jones, 496. 
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LARCENY. 


BURGLARY AND LARCENY. A person indicted under section 1301, 
Revised Statutes 1879, for burglary and larceny, may be convicted 
of the larceny though the charge of burglary fail. This is too well 
settled by repeated decisions of this court to admit of further de- 
bate. The State v. Owens, 619. 


On trial of an indictment for burglary and larceny, the 
jury were instructed that it was not necessary to conviction that 
defendant should actually have broken into the shop and stolen the 
goods, but *‘ he was guilty if he was present aiding, advising or as- 
sisting in the act.” Held, that there was no uncertainty as to the 
meaning of the word “act.” It referred either to the burglary or 
the larceny. Ib. 





RECENT Possession of a part of the stolen property is presumptive 
evidence that the possessor stole the whole of it. Jb. 


ReEcENT possession of goods stolen in the commission of a burg- 
lary, is evidence that the possessor is guilty as well of the burglary 
as of the larceny; but if the rule were otherwise, a person indicted 
for both burglary and larceny, but acquitted of the larceny, could 
not complain of an instruction declaring this to be the law. 6. 


LEASE. 


See LANDLORD AND TENANT. 


LEGISLATIVE ACTS. 


SEE EvIpENCE. 


LIBEL. 


SEE SLANDER AND LIBEL. 


LICENSE. 


See Municipal CorPoRATIONS. 


LIENS. 


See RaILroaDs. 


LIMITATIONS. 


ADMINISTRATION: LIMITATIONS. Within five years after the plaintiffs 
attained their majority they brought suit to set aside defendant’s final 
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settlement as administrator for fraud. In that action there was a non- 
suit. Within one year thereafter this suit was brought. More than 
ten years had elapsed since the final settlement. Held, that this 
suit was not barred by the statute of limitations. Houts v. Shep- 
herd, 141. 


SraTUTE OF LIMITATIONS: PLEADING. In order to avail himself of 
the bar of the statute of limitations appearing on the face of the 
petition, the defendant must demur specially. A general demurrer 
will not do. The State ex rel. Matney v. Spencer, 314. 


: : Limitation. Three years, and not ten, is the stat- 
utory period of limitation against the liability of a sheriff for failure 
to collect money due on execution sale, and the time runs from the 


day of sale. 1b. 





LIMITATION AGAINST MORTGAGEE OF PERSONAL PROPERTY. As against 
a mortgagee of personal property left in the hands of the mort- 
gageor at the making of the mortgage, the statute of limitations 
does not run until he has demanded and been refused possession. 
Mertens v. Kielmann, 412. 


STATUTE OF LIMITATIONS: ENTRY OF PUBLIC LANDS: RESULTING 
trusts. The statute of limitations does not begin to run against a 
suit to enforce a resulting trust growing out of an entry of public 
lands with money of the plaintiff, until the patent has issued: the 
burden of proving the date of this rests upon the defendant. Buren 
v. Buren, 538. 


ADVERSE PossEssion. A person having color of title to land, during 
a period exceeding ten years, paid taxes on it and went upon it 
and cut and carried off firewood and rails; J/eld, that this was not 
such visible, notorious and continuous possession as would give 
him title under the statute of limitations. Pike v. Robertson, 615. 


MALICIOUS PROSECUTION. 


MALICIOUS ATTACHMENT: EVIDENCE. In an action for maliciously 
attaching and causing the sacrifice of plaintiff’s goods; Held, that 
evidence that defendant endeavored to find out plaintiff’s where- 
abouts with a view of informing him of the attachment so as to 
aay a sacrifice of the goods, was not competent. Scovill v. Glass- 
ner, 450. ° 


——: PROBABLE CAUSE is a mixed question of law and fact. When 
the facts are admitted the court should declare their legal effect, but 
when they are disputed the question is for the determination of the 
jury under proper instructions. Jb. 


ADVICE OF COUNSEL will not protect an attaching creditor from suit 
for malicious attachmentif the creditor discloses to the counsel only 
the facts relating to the creation and existence of his claim; he 
should also disclose all he knows touching the grounds alleged for 
attachment. Ib. 
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Neither will it avail the creditor to show that the suit was 
brought in good faith to recover what he believed he was entitled 
to under the law; he must also show that he believed in the exist- 
=e of the facts alleged in his affidavit as grounds of attachment. 


MANSLAUGHTER. 


See Homicipe. 


MARRIED WOMAN. 


SEE HusBanp AND WIFE. 


MASTER AND SERVANT. 


INCOMPETENCY OF FELLOW-SERVANT. To enable a servant to recover 
of his master for injuries sustained through the instrumentality of 
a fellow-servant, it is not suflicient to show that the fellow-servant 
was incompetent and that the master was guilty of negligence in 
employing him. It must also appear that the fellow-servant was 
guilty of some act of negligence or unskillfulness directly contrib- 
uting to the injury. Kersey v. Kansas City, St. Joseph & Council 
Blujfs Railroad Company, 262. 


SEE PARENT AND CHILD. 


MISTAKE. 


SETTLEMENT VACATED FOR MISTAKE OR FRAUD. A debtor signed a mem- 
orandum that a certain amount was due by him upon notes, not 
at hand, based upon a calculation which the creditor represented 
had been prepared for him from the notes, the creditor also statin 
that if there were any mistakes he would correctthem. A fina 
settlement subsequently made included and continued an error in 
this memorandum, and by reason thereof the debtor paid a sum 
largely in excess of what was due. Held, that such settlement was 
properly vacated and judgment rendered for the excess in favor of 
the debtor. Welday v. Jones, 170. 


IN EXECUTION OF NOTES UNDER TRUST DEED: INJUNCTION. Greenwade v. 
McCormack, 15. 


MORTGAGES. 


Sree Deeps or Trust AND MORTGAGES. 


& 
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MUNICIPAL CORPORATIONS, 


AN ORDINANCE penal in is nature, must be strictly construed. An 
ordinance of the town of Pacific construed and held not to provide 
any penalty upon merchants for failure to take out license, but only 
for failure to pay the ad valorem tax therein prescribed. Town of 
Pacific v. Seifert, 210. 


Nuisances. Powerconferred upon a municipal corporation to abate 
nuisances, is conferred for the public good, and not for any private 
corporate advantage, and for failure of its oflicers properly to exer- 
cise the power, the municipality is not liable. Armstrong v. City of 
Brunswick, 319. 


SEWERS: NATURAL COURSE OF DRAINAGE: SPECIAL TAX-BILLS. A city 
charter required that district sewers should connect, either with a 
public sewer or other district sewer, or else with the natural course 
of drainage. An ordinance of the city provided for the construc- 
tion of asewer whose only outlet was the bed of a creek which had 
been long before abandoned by the channel, and which, by the 
construction of streets, railroads, etc., across it, had been converted 
into a pond: Held, that this creek bed was no longer a natural 
course of drainage; that the ordinance, therefore, did not conform 
to the charter and was void; anc that special tax-bills for work 
done under it were not enforceable. City of Kansas v. Swope, 446 


EXECUTION OF CORPORATE POWERS: PLEADING. When a complaint 
against a municipal corporation relates to an act which can only be 
lawfully done under an ordinance of the corporation, an averment 
in the petition that the act was done by the corporation implies 
that it was done in pursuance of an ordinance. Stewart v. City of 
Clinton, 604. 


$ . Under the statute concerning Towns, (Wag. Stat., 
p- 1313, 22 2, 7,) the poner to open, grade and improve streets is con- 
erred on the town board of trustees, and this power is to be exer- 
cised by ordinance and not otherwise. To hold a town liable there- 
fore for the consequences of a change of grade, it is necessary to 
show that the grade was originally established by ordinance and the 
change was authorized by ordinance. Jb. 





: PROOF OF ORDINANCE. Parol evidence is not admissible to 
show the existence of a town ordinance: the journal of proceed- 
ings of the board of trustees should be produced. Jb. 








: LIABILITY FOR NEGLIGENT WoRK. Where the plaintiff claimed 
damages from a municipal corporation for flooding his cellar by 
negligently grading a street and building a culvert too small to carry 
off the water, and it did not appear but that the grading was done 
and the culvert built in accordance with an ordinance of the city; 
Held, that the plaintiff showed no right of recovery. Ib. 


: CHANGE OF ‘GRADE: SURFACE WATER. A city, in changing 
the grade of a street, is not bound to provide ditches or other con- 
duits for the surface water flowing along the street, so as to prevent 
it from running into the cellar of an abutting proprietor. — 
cially is this the case when the water can find its way into the cel 
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oy “ws a pipe laid into the street by the proprietor without 
eave. Ib. 


MUNICIPAL CORPORATION: IMPAIRMENT OF CONTRACT RIGHTS: CON- 
STITUTIONAL LAW. Whena municipal corporation, by authority of 
the State, contracts with a third person, whereby rights become 
vested in such person, they cannot be divested by the State. Such 
a contract is pro hac vice the contract of the State and cannot be im- 
paired by it. Hence, where the common council of a city, in the 
exercise of power conferred by the legislature, made an absolute 
grant toa horse railroad company of the right to build its road on 
certain streets, and the company accepted the grant and built a part 
of the road at great expense; Held, that the legislature could not, by 
a subsequent amendment of the city charter, make the right of the 
company to build the rest of the road dependent on the consent of 
a majority of the property owners on the street. Hovelman v. Kan- 
sas City Horse Railroad Company, 632. 


PRINTED LAWS AND ORIGINAL ROLLS AS EVIDENCE OF THE CHARTER OF 


ATowN. Town of Pacific v. Seifert, 210. 
See Counry. 
MURDER. 


Sree Homicipe. 


NAVIGABLE RIVERS. 


Ser BRIDGES. 


NEGLIGENCE, 

Sree CaRRteRs. 
MAsTER AND SERVANT. 
Municipal CorPoRATIONS, 


RAILROADS, 


’ 


NEGOTIABLE INSTRUMENT, 
See Promissory Notes. 
CHECKS. 


BiLts AND NOTEs. 











3. 
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NEWSPAPER. 


See Pusuic Pouicy. 


NEW TRIAL. 


See PRACTICE. 


NONSUIT. 


SEE PRACTICE. 


NOTICE. 


Sez Deeps or Trust AND MoRTGAGEsS. 


NUISANCE. 


See MvunicipaL Corporations, 


OFFICES AND OFFICERS. 


EXECUTION: LIABILITY OF SHERIFF FOR FAILING TO ENFORCE BID. A 
sheriff who fails to collect the amount of a bid made at execution 
sale, is prima facie liable to the execution debtor as for a neglect of 
duty. If the bidder was irresponsible, it devolves upon him to 
show it. The State ex rel. Matney v. Spencer, 314. 





: : LIMITATION. Three years, and not ten, is the stat- 
utory period of limitation against the liability of a sheriff for failure 
to collect money due on execution sale, and the time runs from the 
day of sale. Ib. 


LIABILITY OF OFFICER EXECUTING REPLEVIN! OF PLAINTIFF ASSIST- 
ING HIM. Whatever may be the law as to the right of an officer to 
break and eater a dwelling house by force in order to execute a writ 
of replevin, if he enter and make search upon the invitation of the 
owner of the house he will not be liable in damages unless he do 
unnecessary injury in the search; and if he search property found 
in the house belonging to a stranger to the writ, upon the invitation 
of the latter and under a bona fide impression that it is the property 
of the defendant, the same rule of liability will apply. Ifthe plaintiff 
in the writ accompany and assist the officer, the same rules will ap- 
ply to him also. Bruce v. Ullery, 322. 





If an officer, in the execution of a writ of replevin, injure 
the ag ey! of a stranger to the writ, but without willfulness or 
malice, he will be liable for actual damages only. Jb. 


SERVICE OF PROCESS: OFFICER’S RETURN. The statute allows process 
to be served by leaving a copy at the “‘ usual place of abode ” of the 
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defendant. R.S&., 23489. An officer returned that he had left the 
copy at the “last usual place of abode” of the defendant. Held, 
that this did not show a valid service. Madison County Bank v. Su- 
man, 527. 


6. : ! CANNOT BE AIDED BY EXTRINSIC EVIDENCE: ADMINIS- 
TRATION. Ina proceeding in the probate court to classify a judg- 
ment, for the purpose of fixing the date of exhibition of the de- 
mand, the plaintiff offered in evidence the officer’s return upon the 
summons in the suit, and this being imperfect, he also offered ex- 
trinsic evidence in aid of the imperfections, in order to show that 
at the date given a valid service had in fact been made. Held, that 
this last evidence was not. admissible. Jb. 





See ARREST. 


ORDINANCE. 


See Municipat CorPporRATIONs. 


PACIFIC, TOWN OF. 


ORDINANCE OF AS TO MERCHANTS’ LICENSES CONSTRUED. See Town of Pa- 
cific v. Seifert, 210. 


PARDONING POWER. 


See ConstiITuTIONAL Law. 


PARENT AND CHILD. 


1. MASTER AND SERVANT: PARENT AND CHILD. Valuable services 
which would, as between strangers, raise an implied promise to pay 
for them, when performed for a person in loco parentis, will not of 
themselves have that effect; and this whether they are performed 
wholly during minority or partly after majority. Cowell v. Roberts, 
218. 


: EVIDENCE. In an actien against the estate of a deceased 
rson for services performed for him during his lifetime, Held, that 
1is will making provision for the plaintiff was properly admitted in 
evidence as corroborative of the claim made in defense that the 
position of plaintiff was that of a member of the family of the de- 
ceased, and as bearing upon the supposed undertaking to pay wages 
for his services. Ib. 





_——- 
PAROL EVIDENCE. 


ADMISSIBLE TO SHOW CONSIDERATION OF WKITTEN AGREEMENT. Liebke y. 
Knapp, 22. 








. - 








INDEX. 
PARTIES. 
SEE FRAUDULENT REPRESENTATIONS, 


PRACTICE. 


PARTITION. 


A DECREE IN PARTITION. Ina suit in partition, one of the defend- 
ants, besides denying the plaintiff’s claim of title toa part of the 
land, alleged title in himself to the same part, and in his answer set 
forth the special facts constituting his claim. ‘The decree found the 
plaintiff entitled as claimed in the petition, but made no specific find- 
ing as to the facts so specially alleged in the answer. Objection 
being made that the decree failed to dispose of all the issues made 
by the pleadings; Held, that it was untenable; the finding for the 
slant en upon the ultimate issue hetween the parties and nec- 
essari:y involved and settled all the rest. Bayha v. Kessler, 555. 


. The finding and decree in this case are supported by the 
evidence. Ib. 





PARTNERSHIP. 


PARTNERSHIP NOTE FOR INDIVIDUAL DEBT. The plaintiffs at St. Louis 
sent a reaper to C. K. & Co., (a firm) at Sullivan, Missouri. C. K. 
« Co. afterward reported by letter that they had sold the reaper to 
K., a member of their firm, and sent the note of the firm forthe 
price. It turned out that K. had made the transaction and written 
the letter wholly without the knowledge of the other members of 
the firm, and had alone gotten the benefit, but it also appeared that 
they habitually left the management of the business to K., and per- 
mitted him whenever he wanted goods to take them and charge 
them to himself. Held, that by their conduct they had brought 
themselves within the rule that where one of two innocent persons 
must suffer by the act of a third party he shall suffer who has been 
the cause or occasion of the confidence or credit reposed in such 
third party, and that they were liable on the note. Hayner v. Crow, 
293. 


PARTNERSHIP: CORPORATION: ESTOPPEL, Where partners have dealt 
as such with a seller, and after becoming incorporated continue to 
deal as before, having their bills made in the same way, without 
giving any notice of their altered condition, they will continue to be 
liable as partners, unless the seller have knowledge thereof derived 
from some other source. Martin v. Fewell, 401. 


PAPER GIVEN IN FIRM NAME FOR INDIVIDUAL BENEFIT: EVIDENCE. 
Ina suit on a check purporting to have been executed by a firm, 
one of the issues being whether it was in fact executed by the firm, 
or by W.,a member of the firm, for his own benefit; Held, that 
evidence that W. was largely indebted to the firm and that another 
member of the firm had sustained heavy losses on his account, was 
inadmissible. Held, also, that evidence that plaintiff was insolvent 
was not relevant to this issue. Ferguson v. Thacher, 511. 
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If the consideration of a check given in the name of a 
firm by one of the partners enures to his sole benefit, and the holder 
knows that fact, or if the business of the firm does not authorize 
one of the parties to draw checks in the name of the firm, or no 
authority to doso can be inferred from their course of dealing, the 
firm is not liable on the check, but only the partner drawing it. 0. 


4. 





PAYMENT. 
Or sTocK IN corPORATION. See Liebke v. Knapp, 22. 


AUTHORITY OF AGENT TO RECEIVE. See Chambers v. Short, 204, 


PERJURY. 


1. _ PERJURY IN RETURNING PROPERTY FOR TAXATION. To sustain an 
indictment against a tax-payer, under section 34 of the Revenue 
Law of 1872, (Wag. Stat., 1165,) for perjury in making a false affi- 
davit toa property list for assessment, it is not necessary that the 
assessor should first have notified the board of equalization of the 
perjury, and that the board should upon examination have found 
the tax-payer guilty. The provisions of the statute in reference to 
these matters relate only to the civil liability imposed for the false 
return. The State v. Cannon, 343. 





2. . Underthe Revenue Law of 1872 the assessor was bound 
to perform his whole duty in making an assessment between the 
first davs of August and January in each assessment year. After 
the latter date he had no power to administer the tax-payer’s oath 
to his property list. An oath administered after that date was a 
nullity, and if false, did notconstitute perjury Jb. 





3. : PERJURY. An indictment for perjury committed on a tria- 
of the right of property before a constable, examined and held sufl 
ficient. The State v. Belew, 584. 

4. : . Insuch an indictment it is not necessary to set out 





the special facts which gave the constable jurisdiction. It isenough 
to allege that he had competent authority to try the case and ad- 
minister the oath. Jb. 


PERSONAL PROPERTY. 


EVIDENCE OF TITLE TO PERSONAL PROPERTY. As against a claimant of 
personal property recorded conveyances of the property passing 
between other parties, coupled with possession held by one of , 
them, are not alone evidence of title. To make them evidence it / 
should be shown that the makers of the conveyances had title; or 
if the claimant has done things which amount to a recognition of 
title in them, they may be shown. Mertens v. Kielmann, 412. 


Situs or, FoR Taxation. See The State ex rel. Davis v. Rogers, 283. 
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PLEADING. 


PLEADING: SUIT BY APMINISTRATOR. A petition sufficiently shows 

plaintiff’s right to sue as the administrator of the estate of a de- 

cedent, which alleges his death, the appointment, as administrator 

of his estate, of the plaintiff bya certain court, that such court had 

probate jurisdiction in the county where he died, and that plaintiff 
ualified and was acting as such administrator. Fans v. Exchange 
ank, 182. 


: FACTS NECESSARILY IMPLIED NEED NOT BE STATED. A peti- 
tion which alleges that defendant delivered to plaintiff’s intestate 
a certain certificate of deposit, which was payable to such intestate, 
impliedly alleges that such intestate was the holder and owner 
thereof. Ib. 





: SUIT UPON LOST INSTRUMENT. Ina suit upon a negotiable 
instrument alleged to be lost, it is not necessary also to allege that 
a bond of indemnity has been given; such bond must be given 
before judgment is rendered in plaintiff’s favor, but this may be 
done after the pleadings are filed and issues joined. Jb. 


Torts: PLEADING. Where goods have been taken and applied to 
the use of the captor without the consent of the owner, the wrong 
done is a tort, and the remedy is by an appropriate action for the 
tort. The owner cannot waive the tert and sue as upon a contract 
of sale. Sandeen v. Kansas City, St. Joseph & Council Blugfs Railroad 
Company, 278. 


CASE ADJUDGED: JUSTICE’8 couRT. In a suit begun before a jus- 
tice of the peace the plaintiff stated his cause of action in the fcrm 


of an account, thus: 
The K. C., St. J., ete., R. R. Co. to P. S., Dr. 





Fe ee  ictccttiiannncennernnineeninnecinentiiancaninil $51 00 
To 440 feet of lumber at $20 per M.........00. seeeee eee ecsccccescccesceee 8 GD 
$59 80 


The evidence offered by plaintiff showed a taking of the ties and 
lumber without the knowledge or consent of plaintiff and a conver- 
sion of them to defendant’s use. Held, that it did not support the 
complaint. Compare Allen v. McMonagle, 77 Mo. 478. , 


PLEADING: DEMURRER. Where the answer consists of a general 

denial aad special pleas, and the latter do not in terms admit facts 

sufficient to entitle plaintiff to judgment, a demurrer to the whole 

will not lie. The proper method of testing the sufticiency of the 

— pleas is to demur to them only or move to strike them out. 
he State ex rel. Davis v. Rogers, 283. 


SraTUTE OF LIMITATIONS: PLEADING. In order to avail himself of 
the bar of the statute of limitations appearing on the face of the 
petition, the defendant must demur specially. A general demurrer 
will not do. The State ex rel. Matney v. Spencer, 314. 


Pieapinc. A petition ona promissory note is defective if it fails 
to allege that the note has matured, and that the plaintiff is the 
owner or holder of it, or if it is payable to bearer-that he is the 
bearer. Spears v. Bond, 467. 
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EXECUTION OF CORPORATE POWERS: PLEADING. When a complaint 
against a municipal corporation relates to an act which can only be 
lawfully done under an ordinance of the corporation, an averment 
in the petition that the act was done by the corporation implies 
that it was done in pursuance of an ordinance. Stewart v. City of 
Olinton, 604. 


P).EADING : GENERAL DENIAL, SPECPAL PLEAS. This court is not pre- 
pared to say that in drawing an answer or reply counsel may not 
employ both a general denial and special pleas, but does hold that 
when both are employed the denials ought to be so framed as to 
leave no doubt in the mind of the court, and the adverse party, as 
to what is denied and what admitted. Hence, where a reply, be- 
sides pleading specially to an answer which contained numerous 
averments of fact in several counts, denied “ each and every allega- 
tion of the answer not herein admitted or otherwise pleaded to;”’ 
Held, that it was bad, because it imposed upon the court and oppos- 
ing counsel the duty of going through the answer step by step to 
discover what was denied and what admitted. The plaintiff ought 
to have been compeiled to make it more certain. Long v. Long, 614. 


PLEADING: DEFECT OF PARTIES. Where a defect of parties defend- 
ant is apparent on the face of the petition, (as where the suit is 
against heirs when it should be against the administrator, ) advantage 
must be taken of it by demurrer. It will be deemed waived if de- 
fendants answer, even though they insist on the defect in their an- 
swer. Walker v. Deaver, 664. 


Ser RaiLroaps. 


PLEADING, CRIMINAL. 


Demurrer. A demurrer to an indictment “ because there is no 
offense charged in the indictment;’’ is sufficiently specific under 
section 1818, Revised Statutes. The State v. Belew, 584. 


A demurrer “ because the indictment is an absurdity on its face,” 
Held, to be frivolous, and should be disregarded. Jb. 


POLICEMAN, 


Sree ARREST. 


PRACTICE. 


ACTION FOR DOWER: JUDGMENT MUST BE SPECIAL. Under the statute, 
(R. S. 1879, 2 2228,) the only money judgment recoverable in an ac- 
tion for dower is a special judgment against the land in which the 
dower is demandable. A general judgment against the defendant 
will be error. Grifiin v. Regan, 73. 


JoOINDER OF ACTION. A joint action will not lie, to recover the 
purchase price of goods, against the purchaser and one who has re- 
A 
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ceived them from the purchaser and converted them to his own 
use. Parker v. Rodes, 88. 


P averred in his petition that H had purchased goods of him, on the 
false representation that he was solvent; that subsequently H sold 
the goods to RK, who received and paid for them knowing that H had 
not paid P and that H was insolvent ; that P had demanded the 
goods of R who refused to deliver them to him, but instead wrong- 
fully converted them to his own use. On the trial, P filed an amended 
petition alleging that R knowing that H was insolvent and indebted 
to P for the goods, fraudulently colluded with H to cheat and defraud 
P; that in pursuance thereof R pretended to purchase the goods 
from H, by reason whereof P has been damaged, ete. Held, that 
the amendment should not have been permitted, because it changed 
the cause of action from trover and conversion to an action of fraud 


and deceit. Jb. 


Tue possession by the wife of land to which she has the legal title 
is the possession of the husband ; and she is not a necessary party 
to an action for injury to the possession. Gray v. Dryden, 106. 


No MOTION FOR NEW TRIAL or in arrest of judgment is necessary 
when the error complained of appears on the face of the record 


proper. Bagby v. Emberson, 13%. 


Variance. The fact that a non-negotiable note is averred in the 
petition to be negotiable, will not prevent recovery upon it. Bank: 
of Pleasant Hill v. Wills, 275. 


the pleadings and proois of the adverse party, is properly refused 
unless the statutory affidavit is filed, showing wherein the applicant 
has been misled to his prejudice. Jb. 


——.. Leave to amend, asked on the ground of variance between 


INVOLUNTARY NoN-suIT. A non-suit taken after instructions have 
been given which preclude recovery by the plaintiff, is not a volun- 
tary non-suit, and will bring up for review the errors committed 
below. The instructions given in this case were of that character. 
Martin v. Fewell, 401. 


JupGment. In a suit against several defendants the verdict and 
judgment should embrace and dispose of the case as to all. Fergu- 
son v. Thacher, 512. 


DEFENSE TO MERITS MAY BE JOINED WITH PLEA TO JURISDICTION. Byler 


v. Jones, 261. 


JUDGMENT AGAINST MARRIED WOMAN: REMEDY. See Walker y. Deaver, 


664 
SEE AMENDMENTS. 
DEPosITIONS. 


Equity. 
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INDEX. 
INSTRUCTIONS. 


Justicre’s Courts. 


PRACTICE, CRIMINAL. 


REFUSING TO GRANT A CONTINUANCE, unless arbitrary and prejudi- 
cial, is no ground for a reversal of the judgment. The State v. Fox, 
109. 


Verpicr. A juror will not be allowed to discredit or impeach his 
verdict. Ib. 


Venve. If the record in a criminal case fails to show that the 
venue was proven, the judgment must be reversed. The State v. 
Wheeler, 366. 


See Process. 


PRACTICE IN THE SUPREME COURT. 


Un ess the motion for new trial be incorporated in the bill of ex- 
ceptions, this court cannot take notice of any errors alleged to have 
arisen in the progress of the trial, and which can only be brought 
up for review by bill of exceptions. This rule applies as well to 
criminal as to civil proceedings. The State v. Robinson, 66. 


Errors alleged to have occurred at the trial below, but not men- 
tioned in the motion for new trial, will not be considered here. 
Such errors are, trial by the court without a jury waiver, and the 
giving of improper instructions. Griffin v. Regan, 73. 


Ir is not only necessary to object to the exclusion of proffered evi- 
dence, but except to the ruling of the court, in order to be entitled 
to have such ruling passed upon by the Supreme Court. <Aoegel v. 
Evans, 78. 


APPEAL: BILL OF EXCEPTIONS. This court acquires no jurisdiction 
over a case by appeal unless taken at the term when final judgment 
is rendered; at such term, also, the bill of exceptions must be filed 
unless carried over by consent of both parties and of the court, 
entered of record. Gill v. Scruggs. 187. 


Bit or Exceptions. A bill of exceptions filed at the next term 
after the overruling of motions for new trial and in arrest and tlie 
perfecting of the appeal, under an order extending the time for the 
filing thereof made without consent of the parties, will not be con- 
sidered by this court. Moberly Building Association v. True, 193. 


A PETITION UPON A PENAL BOND, Which was held good after verdict. 
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Wuenre the petition shows no cause of action, a judgment for the 
plaintiff will be reversed, although no exception was taken in the 
court below. Nance v. St. Louis, Iron Mountain & Southern Railway 
Company, 196. 


AMENDMENTS. Where complaint is made of the action of the lower 
court in refusing leave to amend, the amendment proposed should 
be embodied in the bill of exceptions; otherwise this court cannot 
determine whether there was error. Bank of Pleasant Ilill v. Wills, 


278. 


Writ of error dismissed because no final judgment appears in the 
record. The State v. Wymer, 277. 


PRACTICE, CRIMINAL: MOTION TO QUASIT: BILL OF EXCEPTIONS. A mo- 
tion to quash an indictment not being a part of the record proper, 
in order to obtain a review of the action of the trial court in ruling 
on such a motion, it must be embodied in a bill of exceptions. The 
State v. Gee, 313. 


BILL OF EXCEPTIONS: MOTION FOR NEW TRIAL. This court will not 
consider a bill of exceptions where the record does not aflirmatively 
show that the motion for new trial was filed within four days after 
the trial; nor will it review any errors, alleged to have occurred at 
the trial, unless they were specifically brought to the attention of 
the court below by a motion for new trial. Ballinger v. Carrier, 318, 


Tus court will not consider an objection based on the want of evi- 
dence, if the attention of the trial court was not called to it in the 
motion for new trial. Blakely v Hannibal & St. Joseph Railroad Com- 
pany, 388. 


Bit. or Exceptions. A bill of exceptions need not set forth deeds 
and other documents affecting land in haec verba ; it will be suflicient 
if they are described according to their legal effect. Fox v. Hub- 
bard, 390. 


BiLt or Exceptions. To authorize the filing of a bill of exceptions 
at aterm subsequent to that at which the trial is had, requires the 
assent of both the parties and of the court entered of record at the 
term of trial and judgment. Spencer v. St. Louis, Iron Mountain & 
Southern Railway Company, 500. 


Bit or exceptions. It is not essential to the sufficiency of a bill 
of exceptions filed in vacation that the clerk should indorse the fact 
of filing on the bill itself. An entry on the record to that effect, if 
it identifies the bill, is sufficient. Overruling Carter v. Prior, 78 
Mo. 222, Ferguson v. Thacher, 512. 


PRESUMPTION IN FAVOR OF JUDGMENT BELOW. There appeared to be 
a discrepancy in description between a decree in partition and the 
deed which formed the basis of the decree. Held, that the decree 
would not for that reason be declared erroneous: this court would 
rather assume that there was evidence before the trial court which 
reconciled the two descriptions. Bayha v. Kessler, 555, 
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WHAT QUESTIONS MAY BE RAISED ON APPEAL. In an action to re- 
cover the contract price of land, no question was made in the trial 
court as to the plaintiff’s title. J/eld, that none could be raised in 
this court. A case cannot be tried on one theory below and on an 
entirely different one here. Walker v. Owen, 563. 


EQUITY: JUDGMENT BELOW. It is the custom of this court in cases of 
equitable cognizance, to defer somewhat to the findings of the trial 
court. Hendricks v. Woods, 590. 


PRESUMPTIONS. 


Upon proof of a settlement 2 promise by the debtor to pay the bal- 
ance found due will be implied. Aoegel v. Evans, 78. 


A QUESTION oF PresuMpTION, A deed of trust, in evidence in this 
case, given to secure the payment of several principal notes and 
interest coupons, bore date December 18th, 1875, and was delivered 
December 30th, 1875. It recited that the notes were of even date 
with itself, and were payable respectively in four, five and six years 
after date, with intefest at the rate of ten per cent per annum from 
their respective dates, and also that ‘the first payment of interest 
on each of said notes is to be made on the Ist day of April, 1876, 
for the period ending on that day, and thereafter the interest is to 
be paid semi-annually on the Ist days of October and April in each 
year until the last payment, according to the interest coupons thereto 
annexed.” It also appeared in evidence that all the interest was 
paid upto April Ist, 1877; and it being a material question what 
was the date of maturity of the next coupon, and none of the cou- 
pons being in evidence; Held, that it would be presumed that the 
next coupon matured either on the 18th or the 30th of December, 
1877, rather than the Ist of October. 1577. Long v. Long, 644. 


THAT SERVICES RENDERED TO PARENT BY CHILD ARE GRATUITOUS. See 


Cowell vy. Roberts, 218. 
? 


IN FAVOR OF JUDGMENT BELOW. See Bayha v. Kessler, 555; Hendricks 


v. Woods, 590. 


OF GUILT FROM POSSESSION OF STOLEN Goops. See The State v. Owens, 


619. 
PRINCIPAL AND AGENT. 


AGENCY } AUTHORITY TO RECEIVE PAYMENT. The employment of a 
canvassing agent for the sale of books by subscription, confers no 
authority to receive payment for books sold but not delivered by 
him, nor ever in his possession. Following Butler v. Dorman, 68 Mo. 
208. Chambers v. Short, 204. 


AGENT MUST FOLLOW INsTRUCTIONS. Where an agent disregards 
specific instructions, he does so at his peril, and if he adopts his 
own course with reference to his principal’s business and loss ensues 
thereby, he will be liable though he may have used reasonable dili- 
gence. Butts v. Phelps, 302. 
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AGENT’S DECLARATIONS, ETC., AS EVIDENCE AGAINST PRINCIPAL. The 
acts and declarations of an agent are binding on his principal only 
when made at the time of the occurrence to which they relate, and 
while engaged in the performance of his office as such. They are 
then admitted as verbal acts and part of the res gestae. Scovill v. 
Glassner, 449, 


AGENT’S UNCOMMUNICATED KNOWLEDGE: TORT. Uncommunicated 
knowledge of an agent cannot be imputed to his principal for the 
purpose of fastening upon the latter a liability in tort, unless it 
appear that by the exercise of that diligence which a prudent and 
careful person ordinarily exercises under like circumstances, the 
principal might have obtained the information by timely inquiry 
of the agent. 


PRINCIPAL AND SURETY. 


See Manion v. Campbell, 105; Gray v. Dryden, 106. 


PROCESS. 


CIVIL JURISDICTION NOT ACQUIRED BY USE OF CRIMINAL PROCEsS. See 


Byler v. Jones, 261. 


RETURN OF SERVICE. See Madison County Bank vy. Suman, 527. 


DEFECTIVE SERVICE OF PROCESS. See Gant v. Chicago, Rock Island & 


Pacific Railway Company, 502; Fitterling v. Missouri Pacific Rail- 
way Company, 504. 


PROMISSORY NOTES. 


Interest. A note bearing a rate of interest until due, bears the 
same rate after maturity. Broadway Savings Bank v. Forbes, 226. 


DamaGes are allowed on negotiable and negotiated notes. Jb. 


A written promise “to pay to the bearer the sum of 20,000 feet of 
good salable lumber for value received of him,” is a promissory 
note, possession of which is prima facie evidence of title. Spears v. 
Bond, 467. 


Pieapinc. A petition ona promissory note is defective if it fails 
to allege that the note has matured, and that the plaintiff is the 
owner or holder of it, or if it is payable to bearer that he is the 
owner. Ib. 


. PUBLIC POLICY. 


A contract with a newspaper to take articles and communications pub- 


lished therein, as payment of stock in a corporation engaged in car- 
rying out a public enterprise, e. g., the building of a bridge, is not 
against public policy. Liebke v. Knapp, 22. 
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RAILROADS. 


A complaint in an action under the 45rd section of the Railroad Law, 
to recover double damages for injury to crops, alleged that “at a point 
on defendant’s railroad where defendant had failed to erect and main- 
tain lawful fences on the sides of its road as required by said 48rd 
section, where the same passed through, along or adjoining inclosed 
or cultivated fields or uninclosed lands, and by reason of said fail- 
ure,” certain hogs broke into and destroyed plaintiff’s corn. Held, 
(1) That this complaint negatived the possibility of the hogs hay- 
ing entered at the crossing of a public highway: (2) That in actions 
for damages to crops there is no necessity for negativing this pos- 
sibility. Clare v. Chicago, Rock Island & Pacific Railway Company, 39. 


Tue statute imposes no duty on railroad companies to construct 
and maintain crossings where public streets cross their tracks. City 
of Hopkins v. Kansas City, St. Joseph & Council Bluffs Railroad Com- 
pany, 98. 


THE BELLEFONTAINE STREET RAILWAY COMPANY (of St. Louis) was a 
railroad company within the meaning of the statute of 1855 de- 
fining the stockholders’ liability. Jerman v. Benton, 148. 


DovuBLE DAMAGES FOR KILLING CATTLE: PLEADING. Under the stat- 
ute, (R. 8. 1879, 2 §09,) a railroad company is not liable to the owner 
of stock killed or injured, unless it get upon the track at a place 
where the company is by law required to fence; and no statement 
of the cause of action is good which does not contain such an aver- 
ment, expressly or impliedly. Nance v. St. Louis, Iron Mountain & 
Southern Railway Company, 196. 


NEGLIGENCE: PLEADING. A statement held to set forth a good cause 
of action for the negligent killing of plaintiff’s steer by a railroad 
company. Kendig v. Chicago, Rock Lsland & Pacific Railway Cumpa- 
ny, 207. 


——: KILLING stock. If the agents of a railroad company in 
charge of a train run its engines or cars upon or over live stock, and 
such collision could be avoided by the exercise of reasonable care 
and vigilance on their part, the company will be liable to the owner 
for the resulting damages. Jb. 


: KILLING stock. If live stock is or could be seen approach- 
ing a public road-crossing before it gets on a railroad track, the com- 
pany may be guilty of negligence in case of a collision, althongh 
such stock be not seen on the track in time to avoid the injury. 
Wallace v. Railroad Co., 74 Mo. 594, explained and distinguished. 
Ib. 


KILLING CATTLE IN CITY Limits. The right conferred by the 5th sec- 
tion of the Damage Act, (R. 8. 1879, ¢ 2124,) upon the owners of ani- 
mals killed on a railroad to recover without proof of negligence on 
the part of the company, is not confined to cases arising outside the 
corporate limits of a city or town. It exists as well in cases arising 
within such limits if there are no intersecting streets or alleys to 
prevent the fencing of the track. Wymore v. Hannibal & St. Joseph 
Railroad Company, 247. 
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LawrvL FEeNcEs. A post and plank fence four and one-half feet 
high is a lawful fence within the meaning of the 43rd section of the 
Railroad Law. King v. Chicago, Rock Island & Pacific Kailway Com- 
pany, 328. 


KILLING sTocK IN cITY Limits. Proof of actual negligence on the 
part of the company is not necessary in order to authorize recovery 
for live stock killed on a railroad track within the corporate limits 
of acity, 1f the place be one where the company might have fenced 
but did not. Young v. Hannibal &. St. Joseph Railroad Company, 336, 


Rate or speep. As matterof law, no rate of speed at which a train 
may be run constitutes negligence per se. Dowell v. Railroad Co., 76 
Mo. 80. Jb. 


NeGuicence. If the engineer in charge of a train, after discovering 
live stock on or near the track in danger fails to use proper etlort to 
avoid injuring them, the company will be liable for any injury 
done. Jb. 





If an engineer in charge of a train on an unfenced road 
sees live stock grazing quietly near the track, he is not bound to 
stop the train or take other precaution against collision; and if 
they take fright and run upon the track, it is suflicient if he does 
all he can to avoid collision after he becomes apprised of their 
danger. Ib. 


DAMAGE TO CATTLE: ComMPLAINT. A complaint in an action under 
the 48rd section of the Railroad Law for killing cattle, alleged that 
the cattle “‘came upon the track and were run over and killed at a 
point on the same where it passes through uninclosed lands and at 
a point on said road where there was no public or private cross- 
ing.” Held, that these averments suiliciently negatived the possi- 
bility that the killing took place in a city, town or village, or at a 
station. See Wade v. Mo. Pac. Ry Co., 78 Mo. 362. Rozzelle v. Han- 
nibal & St. Joseph Railroad Company, 349. 


Duty to rence. The fact that a railroad track runs parallel with 
and adjoininga public highway or another railroad track, does not 
exempt the company from the duty of fencing when it passes 
through inclosed and cultivated fields or uninclosed lands. Jb 


DoUBLE DAMAGES FOR KILLING LIVE STOCK: PLEADING: JEOFAILS. 
In an action for double damages for killing plaintiff's hog, (R. 8. 
1879, 2 809,) the petition alleged that the hog was killed at a point 
on defendant’s railroad track where the same was not inclosed »y a 
lawful fence suflicient to prevent the hog from getting on the track, 
and that plaintiff’s damage was caused by the failure of defendant 
to erect and maintain lawful fences suflicient to prevent the hog 
from straying on the track. eld, that this sutliciently showed that 
the animal came upon the track by reason of the company’s failure 
to fence, and the petition was good after verdict. Morris v. Hanni- 
bal & St. Joseph Railroad Company, 367. 





It is the rule that a railroad company is entitled to a: 
reasonable time after it discovers its fences to be out of repair, 
or after 1t could inthe exercise of reasonable diligence have made 
the discovery, in which to make the necessary repairs, and until 
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that time has elapsed is not liable under the 43rd section of the 
Railroad Law for animals killed on the track; but this rule can 
have no application in a case where it is shown that there was no 
fence at all. Jb. 


THeir purty To FENCE. Under the 43rd section of the Railroad Law, 
(R. 8. 1879, 2 809,) the companies are required to fence everywhere 
along their lines outside of towns and cities, except at public cross- 
ings and depot grounds; and the fact that a public highway runs 
alongside a railroad and adjoining it does not exempt the company 
from this duty. Jd. 


DouBLE DAMAGES FOR KILLING LIVE STOCK: PLEADING. A petition 
in an action against a railroad company under the 43rd section of 
the Railroad Law, (R. S. 1879, 2 809,) for the killing of a sow, alleged 
that the sow “strayed upon said railroad track and was killed in 
consequence of the failure of defendant to erect and maintain a good 
and lawtul fence on the sides of its said railroad at the point where 
said sow was killed, as in Jaw it was bound to do.’’ Held, on the 
authority of Edwards v. Railroad Co., 74 Mo. 117, and Belcher 2, 
Railroad Co., 78 Mo. 515, that the petition stated a good cause of 
action. Blakely v. Hannibal v. St. Joseph Railroad Company, 388. 


KILLING LIVE STOCK: PLEADING. A petition or statement in an 
action to recover double damages for the killing of live stock ona 
railroad track is insuflicient, unless it alleges that the stock came 
upon the track or was killed in consequence of the failure of the 
company to erect and maintain Jawiul fences or cattle-guards. 
Hudgens v. Hannibal & St. Joseph Railroad Company, 418. 


KILLING LIVE sTOCK: PLEADING. In an action against a railroad 
company for killing plaintiff's hogs, founded on the 45rd_ section 
of the Railroad Law, the petition failed to state that the hogs came 
upon defendant’s track at a point where defendant was required by 
law to fence. Held, that it was for this reason fatally defective. 
Asher v. St. Louis, Jron Mountain & Southern Railway Company, 432. 


DAMAGE TO LIVE stock. There can be no recovery against a rail- 
road company for live stock coming upon the track through a 
defective gate, and killed there, without proof that the company 
knew of the defect. itlerling v. Missouri Pacific Railway Company, 
504. 


FARM crossinGs. The statute does not require the construction of 
either cattle-guards or cross-fences at farm crossings. R. 8., 2 809. 
Ib. 


KILLING CATTLE: COMPLAINT: AMENDMENT. In an action against a 
railroad company for double damages for killing cattle, a complaint 
which fails to show that the injury occurred at a point on the road 
where there should have been fences, but were none, or that it was 
occasioned by the failure to fence, is defective, but under the pres- 
ent statute, (R. S. 1879, 2 3060,) may be amended after appeal to the 
circuit court. Dryden v. Smit’, 525. 


LIEN FOR MATERIALS. Where a part only of a railroad lies within 
this State, the lien ior materials given by sections 3200 to 3216, Re- 
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vised Statutes, is to be enforced against the whole of that part, and 
not against a section or portion of it only. Ireland v. Atchisun, To- 
peka & Santa Fe Railroad Company, 572. 





: PLEADING. Where it appeared from a petition to enforce 
a lien for materials against a railroad that the company was incor- 
porated under the laws of another state. and its name indicated that 
its road ran between points outside of this State, and the petition 
further showed that the materials were furnished for the construc- 
tion of that part of said road located in Jackson county, Missouri, 
and the prayer was for the enforcement of the lien against that part 
of the road; Held, that the petition was not bad on demurrer, as 
seeking the enforcement of a lien against a part of a road in this 
State; the court would not assume that the company had any road 
in Missouri outside of Jackson county. 0. 


SEE CARRIERS. 


MASTER AND SERVANT. 


REASONABLE DOUBT. 


See Criminat Law. 


RECORD OF DEEDS. 


RECORD OWNER OF LAND. See The State ex rel. Hunt v. Sack, 661. 


REPLEVIN. 


CusToDIA LEGIS: REPLEVIN. Property held under judicial process can- 
not be taken under other judicial process. Hence, where property 
levied upon as belonging to A has been replevied by B under claim 
of title, it cannot be again taken under execution against A while 
the action of replevin is pending and undetermined. Bates County 
National Bank v. Owen, 429. 


REPLEVIN: GENERAL ISSUE: EVIDENCE. In an action of replevin 
the defendant may show under the general issue that the goods in 
controversy are the property of a third person held by defendant as 
sheriff under a writ of attachment, and that the plaintiff’s claim 1s 
merely colorable. Young v. Glascock, 574. 


: JUDGMENT FOR DEFENDANT FOR VALUE OF Goops. In an ac- 
tion of replevin, if the plaintiff has obtained possession of the goods, 
the defendant must, in his answer, claim them and demand a return 
thereof; otherwise the court cannot, upon a finding in his favor, 
give oe against the plaintiff for their value. R. 8. 1879, 2 
o854. ‘ 





LIABILITY OF OFFICER EXECUTING REPLEVIN OR PLAINTIFF-ASSISTING HIM. 


See Bruce vy. Ulery, 322. 
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RES ADJUDICATA. 
SEE JUDGMENTs. 


VERDICT. 


SALE. 


See VENDOR AND VENDEE. 


SELF-DEFENSE. 


Ser Homicipe. 


SET-OFF. 


SToCKHOLDER’S LIABILITY: SET-oOFF. In a proceeding under the statute 
by motion for execution against a stockholder, the stockholder is 
entitled to offset against his liability any demand he may have 
against the corporation. Jerman v. Benton, 148. 


SHERIFF. 


SEE OFFICES AND OFFICERS. 


SIGNIFICATION OF TERMS, 
“ABSCONDED.” See Griffith v. Bailey, 475. 
“Apart.” See Belo v. Mayes, 67. 
“InrormMATION.” See The State v. Kelm, 515. 


“LAWFUL FENCE. See King v. Chicago, Rock Island & Pacific Railway 
Company, 328. 


‘“‘Owner.” See The State ex rel. Hunt v. Sack, 661. 
* RAILROAD COMPANY.” See Jerman y. Benton, 148. 
“Revenue.” See Town of Pacific v. Seifert, 215. 

“Separate.” See Belo vy. Mayes, 67. " 


“SpreciaL Law.” See The State ex rel. Kemper v. St. Louis, Kansas 
City & Northern Railway Company, 420. 


“Sussect 10 MORTGAGE.” See Hall vy. Morgan, 47. 
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‘ SUIT FOR DECREE OF TITLE.” See Moise y. Franklin, 518. 


** VOLUNTARY NonsuIT.”” See Martin v. Fewell, 401. 


SLANDER AND LIBEL. 


1. Lrsev. The plaintiff, a member of the Presbyterian Church, was 
tried by a session of the church in hisabsence and without notice to 
him, upon a charge preferred by the pastor, who was a member of 
the session, that plaintiff had made false and defamatory statements 
concerning the pastor, and he was excommunicated by resolution 
of the session. Held, that unless the charge was false and the mem- 
bers of the session maliciously, falsely or colorably made the pro- 
ceedings against plaintiff a pretense for covering an intended scandal, 
they had not laid themselves open to an action for libel. Landis v. 
Cumpbell, 433. 

2 Pvusiication oF LineL. The clerk of the session entered the resolu” 
tion of excommunication and a preamble accompanying it upon 
the minute book of the session, exhibited them to members of the 
session for their signature, and sent plaintiff a written copy, and the 
pastor read both preamble and resolution to the congregation in 
church. Held, that these acts did not of themselves amount toa 
publication of a libel, or furnish a foundation for an action against 
either clerk or pastor. Jb. 


SPECIAL TAX BILLS. 


See City of Kansas v. Swope, 447 


STARE DECISIS. 
See Long v. Long, 646. 
STATUTES. 
Proor or statute. See Town of Pacific v. Seifert, 210. 


RESULTING TRUST GROWING OUT OF VIOLATION OF STATUTE. Buren vy. 
Buren, 538. 


STATUTES CONSTRUED. 





REVISED STATUTES OF 1879. Section 1501, see page 619. 
Section 1378, see page 117. 

Section 663, see page 470. Section 1416, see page 117. 
Section 706, see page 633. Section 1467, see page 117. 
Section 736, see pages 160, .167 Section 1671, see page 150. 
Section 809, see pages 39, 196, 328, 349, | Section 1672, see page 120. 
367, 388, 432, 504, 525. Section 1818, see page 584, 
Section 1184. see page 223. Section 1848, see page 120. 
Section 1199, see page 224. Section 2025, see page 517. 
Section 1216, see page 224. Section 2026, see page 517. 
Section 1249, see page 445. Section 2054, see page 243. 
Section 1250. see page 445, Section 2056, see page 246. 











INDEX. 749 


Section 2058, see page 245. 
Section 2123, see page 552. 
Section 2124, see pages 247, 370. 
Section 2228, see page 47: 
Section 2318 see page 472, 
Section 2453, see page 91. 
Section 2306; see page 429, 
Section 2468, see page 107, 
Section 2503, see page 465. 
Section 2545, see page 525. 
Section 2835, see pages 224, 504. 
Section 2838, see puge 2U4, 
Section 2839, see page 505, 
Section 2865, see page 503. 
Section .: see page 4%, 
Section see page 199, 
Section 2953 see page 200. 
Section 3052. see pages 495 508, 505, 








Section 3060, see pages 303, 32s, 419, 525. 


Section 3151, see page 120, 
Section 3160. see page 120, 
Section 3161, see p: ige 120, 
Section 3200 to 3216, see page 572. 
Section 3295, see page 104, 
Section 3165, see pave 680, 
Section 3467. see page 680, 
Section 3481. see page 263. 
Section 3489. see page 527, 
Section 2559. see page 185, 
Section 3565, see page 276. 
Section 3567, see page 4 
Section 8569, see page 580, 
Section ; see page 580. 
Section 3052, see page 185, 
Section 3 see page 6S1, 
Section 3707, see page 318, 
Section: » See page 574, 
Section 868, see page 161. 
Section 3929, see page 5iL. 
Section 4558, see page 287, 
Section 4359, see page 287, 
Section 5359; see p> age 
Section 5652, see page 32 
Section 3970. see pi ae éSL, 
Section 6008, see page 659, 
Section O04, see price 659, 
Section 6005, see page 659, 


WAGNER'S STATUTES, 1872. 








Page 36, 2 19, see page S34. 
Page 85, 227,89, 10, ll, see page 53, 
Page SS, 22 33, 55, 36, see page 53. 
4¢ 
¢ 


Page 102, 221, 4, see page 529, 
Page 102, 2 5, see page 530, 
» See page 474, 
, see page 652, 


age 185, 2 
Page 211, 


os 


Page o75, 13, see page 70. 

Page 281, 2 10, see page 525. 

Page 291, 2 13,see page 160, 
43, see page 328, 


4, See page 344, 
see page 212, 


}, See page 316. 


Page 476, 7 
Page 590, ; 
Page 610, 
Page 698,2 ! 5, See page 50, 

Page 706,% 2, see page 329, 

Page 808, 3, see page 280, 

Page 555, , 2), see page 245, 

Page 0.35, ¢ 14. see page LOA, 

Page 1091, 2 27. see page 586. 

Pave 1159, 2 6, Se page 286, 

Page 1163, 2 28, see page 347, 

Page 1ltid, 22 29, 52, 63, see page 347. 
Page 1165, 2 +>» See pages 287, 343. 
Page Litt, 238, see page 317, 
Page 1168, 2 53, see page 348, 
Page 1170, 2 61, see page Baz, 
Page 1312, 2 31, see page 35. 
Page 1515 1 7, see page 6 
Page Lili, ¢ 2, see page 609, 


cas 

= 

> 
*“~ 


é 
é 
@ 
g 
Page 310, ¢ 
¢ 
2 











ge 








7,See page 609. 


-age 1317, 2 
Z 20, see page 609 


Page 1318, 
GENERAL STATUTES, 1865, 


Page 225 
-age 412 
"age 654, 


2 See page 224 

S 

2 
-age 684, 2 

2 

a 

¢ 


4. 
1, see page 287, 
i 


6. see page 318, 

Page 724 213, see page 503, 
Page 791. 2 66, see page 113, 
age 827, 2 26, see page 130, 


age 844, 28, see page 120. 
REVISED STATUTES, 1855. 


Page 387 @ 6, see pagé 654. 
age 287 ¢Z see page 653, 
Page 2s ¥ ¢ 13, see page 652, 
Page 372. -¢ 13, see page 148, 
Page 413. 210 see page 148, 
Paze 426, 2 29, see page 14. 
Page 438, 2 57, see page 148, 
Page 1028 ¢ see page 212. 
Page 1215, 2 11, see page 577 
Page 1406, 2 6, see page os], 


REVISED STATUTES 1825, 
The Dower Act of !825, see page 677. 
ACTS OF 1877. 
6, see page 17. 
5, See page 2 
17, see page O85. : 
ACTS OF 1875. 
1, see pages 352, 357. 
5,See page 530. 
4, see page 329, 
12, see page 642, 
ACTS OF 1874, 


Page 118, see page 88, 
Page 353, see page 211. 


ACTS OF 1873, 
age 195, 2 2 see page 520, 
ACTS OF 1870, 


Page 47, 21, see page 586. 
age 348, 7 2, see page 448, 


Page 355, 
Page 385, 
age 388, 


PQVoMOCNS 


Page 61, 
Page 105, 
Page 131 
Page 209, 


- 
easCOomA cas 


ACTS OF 1864, 


Page 488, see page M4. 
Page 489, see page 154. 


ACTS OF 1863, 


Page 488, see page 149. 
age 489, see page 154. 


ACTS OF 1862, 
*age 488, see page 149. 
ACTS OF 1850 
Page 179, ¢ 7, see page 211, 
LOCAL ACTS OF 1855. 
Page 349, 2 1, see page 583. 
Page 350, 2 11, see page 581. 


Pase 30,2 2, see page 582, 
age 351, @ 12, see page 582, 
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STATUTE OF FRAUDS. 


1. Tne consideration of a written agreement may be shown by parol. 
Liebke v. Knapp, 22; Hall v. Morgan, 47. 


2. Wuewn a written memorandum does not purport to be a complete 
expression of the entire contract, or a part only ot it 1s reduced to 
writing, the matter omitted may be supplied by parol evidence. 
Ellis v. Bray, 227. 


8. Case ADJUDGED. A memorandum was as follows: ‘ Received of 
Daniel Ellis the sum of $165 to apply as purchase money on a half 
interest in the following described lands, (describing them).’”’ Held, 
that it was competent to show by parol what was the full amount 
of the consideration and when payable. Jb. 


4. RECOVERY OF PURCHASE PRICE: DESTRUCTION OF IMPROVEMENTS. 
Where a vendee of improved real estate takes possession under a 
contract for title, pays a small part of the purchase money and 
keeps possession until the improvements are destroyed by fire, he 
cannot resist an action for the balance of the purchase money with 
tender of a deed on the ground that he did not sign the contract. 
Walker v. Owen, 564. 


STOCKHOLDERS. 


See Corporations. 


STREET RAILROADS. 


SEE CorPorRATIONS. 


SUBROGATION 


See Deeps or Trust AND MORTGAGES. 


SURVEY. 


WHERE a quarter section corner had been lost, a survey made by a 
county surveyor in accordance with the government field notes, was 
admitted in evidence to establish its true location, notwithstanding 
the mode provided by statute, (Wag. Stat., 1312, 2 31,) for estab- 
lishing such corners had not been followed. Coe v. Griggs. 35. 


SWAMP LANDS. 


STATUTORY LIEN OF COUNTY FOR PURCHASE MONEY: SUBSTITUTED BOND: 
PURCHASER WITH Notice. Cedar county sold certain swamp lands 
to M., taking his bond with security for the purchase money, and 
executing a deed reciting that fact. With the consent of the county, 


























9 





INDEX. 751 


M. subsequently sold part of the land to W. who gave bond with 
security to the county for the price of his purchase, and the county 
accepted the same and gave M. credit on his bond for the amount. 
The laws under which the sale was made to M. authorized the tak- 
ing of bond and security for the purchase money, and reserved a 
lien to secure the bond, which the county had no power to relin- 
quish. Local Acts 1855, p. 350, 211; R. 8. 1855, p. 1406,26. Ina 
suit brought by the county to subject the land sold to W. to the 
payment of his bond; Held, that under the foregoing statutes the 
county had a lien on the land to secure M.’s bond; that it had not, 
by accepting W.’s bond in satisfaction pro tanto of M.’s, lost or 
waived this lien; that purchasers from W. necessarily took with 
notice of the county’s rights; and that the lien could be enforced 
against the land in their hands. Cedar County v. Williams, 581. 


TAXATION. 


THE CAPITAL OF A PRIVATE BANK, WHERE TAXABLE. While it is or- 
dinarily true, both at common law and under our statutes, that 
personal property follows the situs of the owner, and is taxable in 
the county of his residence, this rule does not apply to the business 
capital of a private bank. The effect of our statute is to make this 
taxable in the county where the business is carried on. The State 
er rel. Davis v. Rogers, 283. 


UnitEep states Bonds. The capital of a private bank invested in 
United States bonds, is not taxable by state authority. Jb 


BacK TAXES: SUIT TO ENFORCE: PROPER DEFENDANT: “ OWNER” OF 
LAND: costs. In a suit to enforce the State’s lien for taxes, the 
person who appears by the record of deeds to be the owner of the 
land, is properly made defendant, in the absence of notice that 
some other person isthe true owner. Insuch case, if the true owner 
would redeem pending the suit, he must pay all the costs from its 
institution. The State ex rel. Hunt v. Sack, 661. 


PERJURY IN RETURNING PROPERTY FOR TAXATION. See The State vy. Can- 


non, 345. 


MERCHANTS’ LICENSE. See Town of Pacific v. Seifert, 210. 





THREATS. 
SEE KvipENCE. 


HomIcIpDE. 


TITLE. 


EVIDENCE OF TITLE TO PERSONAL PROPERTY. See Mertens v. Kielmann, 


412. 
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TORT. 


PRINCIPAL’S LIABILITY FOR AGENT’s TORT. See Scovill v. Glassner, 449. 


TRESPASS. 


See Orrices AND OFFICERS. 


TROVER, 


TROVER OR CONVERSION’ cannot be maintained where the plaintiff has 


neither the right of property in, nor the right of possession to, the 
chattels alleged to have been converted. Jarker v. Rodes, 88, 


TRUSTS. 


RESULTING TRUSTS, GROWING OUT OF A VIOLATION OF STATUTE. A 
son was entrusted by his mother with money of hers to enter 
land under the Graduation Act of congressin her name. Instead of 
doing so, without her knowledge, he entered itin his own name, 
but intending it for her use. The act prohibits entries in the name 
of one for the use of another. Held, that although this entry was 
made in violation of the act, the mother, being no party to the 
wrong, could assert a resulting trust in her favor against the heir of 
the son. Buren »% Buren, 538. 


STATUTE OF LIMITATIONS: ENTRY OF PUBLIC LANDS: RESULTING 
trusts. The statute of limitations does not begin to run against a 
suit to enforce a resulting trust growing out of an entry of public 
lands with money of the plaintiff, until the patent has issued: the 
burden of proving the date of this rests upon the defendant. Jb. 


USER. 


DEDICATION OF LAND BY. See McShane v. City of Moberly, 41. 


USURY. 


A HOLDER oP stock in a building, loan and savings association upon 


which nothing had been paid, obtained from the association a loan 
of money equal in amount to his stock, executing in return his note 
whereby he agreed to pay, monthly, interest on the full amount of 
the loan, at the rate of ten per cent per annum, and also an install- 
ment of $1 upon each share of his stock. From time to time he 
made these payments, and also, according to the usages of the asso- 
ciation, received from the association partial payments on account 
of the loan, but not in the aggregate more than five-eighths of th« 
full amount. The association, however, at all times, had the whole 
of the money ready for him. His payments went into the common 
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fund, in which, by the constitution of the association, every stock- 
holder was entitled to share ratably when the association ca:ne to 
be wound up. Jic?d, that he had not paid usurious interest. Ham- 
merslough v. Kansas City Building, Loan & Savings Association, 80. 


VARIANCE. 


Sree Practice. 


VENDOR AND VENDEE. 


1. WAIVER OF VENDOR’s LIEN. Acceptance of a mortgage as security 
for a portion of unpaid purchase money waives the vendor’s lien 
for the remainder. Orrick v. Durham, 174. 


2. IN A CONDITIONAL SALE THE TITLE ONLY PASSES UPON COMPLIANCE 
WITH THE CoNDITION. Ata public sale on the 13th day of August, 
1878, a carriage was sold to plaintiff upon a credit of six months 
without interest, the purchaser to give notes with approved security. 
With this condition he did not comply, but left the carriage upon 
an understanding that it was not to be taken away until paid for. 
On the 9th day of October, 1878, the vendor sold the carriage to the 
defendant: and about the Ist day of February, 1879, the plaintiff 
called to pay for and take away the carriage ; J/eld, that neither the 
right of property nor the right of possession passed to plaintiff in 
virtue of his having bid off the carriage at the sale, and that, under 
the understanding, he could only have acquired such right by pay- 
ing for the carriage within a reasonable time. Matthews v. McElroy, 


202. 


EXECUTION AGAINST PERSONAL PROPERTY FOR PURCHASE MONEY. See Par- 
ker v. Rodes, 88. 


See WARRANTY. 
VENUE. 
See Practice, CRIMINAL. 


VERDICT. 


Res JUDICATA : VERDICT: ATTACHMENT. A verdict and judgment upon 
a question of fact on the trial of a plea in abatement in attachment 
are conclusive of the same question upon a trial on the merits. Stew- 
art v, Nelson, 522. 


WAIVER. 


CoNDITIONS: PLEADING: EVIDENCE. Upon a plea of compliance with 

a condition precedent, evidence will not be admitted to show that 

the condition was waived. Nichols v. Larkin, 264. 
48—79 
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OF VENDOR'S LIEN BY ACCEPTANCE OF MORTGAGE. See Orrick v. Durham, 


174. 


See VENvDOR AND VENDEE. 


WARRANTY. 


CONDITIONS: WARRANTY ; AGENCY: WAIVER. Plaintiffs sold defendants 





machinery, warranting its work, and stipulating that if it failed to 
operate well defendants should notify plaintifls and their local agent 
in writing, so as to give opportunity to correct the defect. Held, 
that this stipulation constituted a condition precedent, that complh- 
ance with it was necessary in order to bold plaintifls on their war- 
ranty, that an agreement by a sub-»gent of plaintills to give the 
requisite notice did not relieve defendants from its binding force, 
and that notice given by the sub-agent to’the agent (but not to the 
principal) did not amount toa compliance Nichols v. Larkin, 264. 


See Deeps. 


WEIGHT OF EVIDENCE. 


See EvipeENce. 


WITNESSES. 


WITNESS DISQUALIFIED BY CONVICTION: LEGISLATURE CANNOT RE- 
STORE COMPETENCY: RETROSPECTIVE LEGISLATION. Prior to the Re- 
vised Statutes of 1879, a person convicted of petit larceny, was under 
section 66 of chapter 201 of General Statutes 1865, incompetent to 
be sworn as a witness in any cause, and the omission of the disquali- 
fying clause in the Revision of 1879 was not designed to remove, 
and did not remove such incompetency occurring anterior to the 
time the latter statutes took eflect. It isa settled rule in the con- 
struction of statutes in this State, that they are to operate prospect- 
ively and not otherwise, unless the intent that they are to operate 
retrospectively, is manifested on the face of the statute, in a man- 
ner altogether free from ambiguity. Besides, incompetency to tes- 
tify is one of the incidents of a conviction of crime, and part of the 
punishment, if not of the judgment, and the legislature cannot, 
without trenching on the pardoning power vested exclusively in 
the executive, attempt to do away with it. The State v. Grant, 113. 


IMPEACHING WITNESS: CONTRADICTORY STATEMENT. A statement 
of a witness, contradictory of his testimony, is not admissible in 
evidence, unless his attention has been properly called to such state- 
ment; and this is the rule as to written as well as oral statements— 
and the rigor of the rule is not relaxed even where it is impossible 
to comply with it. Jb: 


CHARACTER OF WITNEsS. A witness may be impeached, not only 
by general reputation as to veracity, but the inquiry may extend to 
the general moral character or reputation of the witness, and any- 
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thing showing deterioration of that general moral character or repu- 
tation, isadmissible, such as, that the general reputation of the wit- 
ness was that of a common drunkard, and that a female witness has 
a general reputation for unchastity, and that such reputation extends 
to miscegenous prostitution ; but evidence as to a specific act is in- 
admissible. Jb. 


Support oF witness. Evidence of prior consistent statements of 
a witness are competent after, but not before an attempt to impeach 
2 

him. Ib. 


Witnesses. Where a part of a transaction with a firm was had 
with one of the partners who was dead at the time of the trial; 
Held, that the opposite party was not a competent witness as to 
what passed between him and the deceased. Lutls v. Phelps, 302. 


IMPEACHMENT OF WITNESSES. Where impeaching evidence consists 


of a letter which the witness admits having written, it may be 
offered in evidence without examining him as to its contents. 
State v. Stein, 330. 


The 


WORDS AND PHRASES. 


SEE SIGNIFICATION OF TERMS. 








